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First Things First – Florida Supreme Court Rules Insured Is  
Entitled to Jury Determination of UM Liability and Damages  
in Excess of Policy Limits Prior to Litigating First-Party  
Bad Faith
By: Katherine K. Liner, Partner in the Orange County Office 

Three years later, on the eve of trial in that 
lawsuit, the insurer tendered the UM/

UIM policy limit and moved for a “confession” of judgment. At 
the hearing on the motion to confess judgment, the insured’s 
attorney argued that he intended to file a bad faith action against 
the insurer, but had not done so due to the understanding that a 
judgment in excess of the policy limit was needed as a condition 
precedent. 

The trial court denied the motion to confess judgment and 
allowed the case to proceed to trial. Based on the jury finding 
the underinsured motorist liable and that the insured sustained 
damages in the amount of $1 million, final judgment was entered 
against the insurer for the $50,000 UM/UIM limit, with the 
court reserving jurisdiction to determine bad faith following the 
insured’s amendment of the complaint to add the bad faith claim 
and determination of bad faith damages based on the $1 million 
jury finding.  

The insurer subsequently appealed the trial court ruling, arguing 
that its motion for entry of confession of judgment should have 
been granted and the trial court could not reserve jurisdiction to 
later determine bad faith. The Florida 5th District Court of Appeals 
vacated the jury’s $1 million verdict based on its view that the 

judgment on the underinsured’s liability could not exceed the 
policy limit and that the insured had to seek the full measure of 
his damages in a subsequent bad faith action.  

On review, the Florida Supreme Court reversed the Court of 
Appeal ruling. Based on Florida law, the Florida Supreme Court 
found that:  (1) the insured is entitled to a jury determination 
of the full amount of damages before litigating the first-party 
bad faith claim and his tender of the UM/UIM policy limit did 
not render moot the jury’s determination of damages; (2) the 
jury determination of damages is binding on the insurer in a 
subsequent bad faith action; and (3) the trial court’s procedure 
of entering the jury verdict as a final judgment and retaining 
jurisdiction to later consider the bad faith claim appropriately 
addressed how the parties can review the jury determination of 
the extent of the damages prior to it being used in the subsequent 
bad faith litigation as an element of damages.  

The Florida Supreme Court explained that if the jury verdict 
were not binding in the bad faith action, an insurer could confess 
to judgment for its policy limit at the last hour to avoid a jury 
determination of damages and it would promote one side or the 
other trying to take a second bite at the apple and re-litigating the 
issue of damages.   

Fridman v. Safeco Ins. Co. of Illinois, 2016 WL 743258 (Fla. 2016) arose out of an insured’s demand for the 
$50,000 uninsured/underinsured motorist (UM/UIM) limit on his auto policy. The insured filed a Civil Remedy 
Notice pursuant to Florida’s bad faith statute after the insurer refused to pay the UM/UIM limit and subsequently 
filed a complaint against the insurer to determine liability under the UM/UIM policy, including the full extent of 
his damages.  

Tressler Comments

Breach of the duty to settle generally involves evidence of the insured’s exposure in excess of the policy limit. The case illustrates 
the application of those principles in the first-party UM/UIM context and emphasizes the fact that a delayed tender of the policy’s 
limits will not cure a failure to settle situation.  

Did you know Tressler LLP is on Twitter?
Follow us at @TresslerLLP for the latest newsworthy firm events, publications  
and attorney speaking engagements. 

Visit us at: https://twitter.com/TresslerLLP

http://www.tresslerllp.com/katherine-liner/
www.twitter.com/tresslerllp
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In the underlying case, the insured rear-
ended Christina Connelly. The insured’s 
insurer appointed counsel to defend him 

in the personal injury action and assumed exclusive control of his 
defense. On May 10, 2011, the insurer rejected Connelly’s offer 
to settle her claim against the insured for $35,000. At trial, the 
insurer and insured stipulated that the insured’s negligence was 
the proximate cause of the accident. After trial on damages, the 
jury awarded Connelly $224,000. The trial judge further awarded 
pre-judgment interest close to $100,000, costs over $5,000 and 
post-judgment interest over $10,000. The insurer then paid 
Connelly about half of the amount of the award.

On April 29, 2012, the 30-day period within which the insured 
could appeal the judgment expired. On September 3, 2014, 
Connelly filed suit against the insurer and the insured to 
collect the full amount of the judgment and later obtained an 
assignment of the insured’s rights to pursue a bad faith claim 
against the insurer. 

Connelly alleged that the insurer acted in bad faith by wrongfully 
refusing to settle within the policy limits and, therefore, was 
liable for the excess judgment. The insurer moved to dismiss 
Connelly’s bad faith claim on the basis that the suit was barred 
by the three-year statute of limitations under 10 Delaware Code 

Section 8106 that began to run either on the date Connelly 
offered to settle or when the settlement offer expired.

The trial court granted the insurer’s motion to dismiss Connelly’s 
suit, ruling that the statute of limitations began to run on the date 
the insurer breached its contractual duties by wrongfully rejecting 
Connelly’s settlement demand. Connelly filed an appeal.  

The Supreme Court of Delaware reversed and held that Connelly’s 
action accrued after the excess verdict became final and non-
appealable. The Court noted that a prior unpublished decision 
in Hostetter v. Hartford Ins. Co., 1992 WL 179423, supported the 
position that the statute of limitations for bad faith begins to 
run on the date the insurer commits the wrongful act. However, 
the Court disagreed with the prior decision because a majority 
of courts in other jurisdictions have held that a cause of action 
for bad faith failure-to-settle only accrues when the judgment 
becomes final and non-appealable. 

The Court further observed that a bad faith failure-to-settle claim 
requires proof of damages, which can only be established after an 
excess judgment has been entered against an insured. Finally, the Court 
observed that ruling that a cause of action accrues before an excess 
verdict is entered against an insured would possibly put the insured 
and the insurer at odds in the defense of the case before verdict. 

In Connelly v. State Farm Mut. Auto. Ins. Co., 2016 WL 836983 (Del. 2016), a case of first impression in Delaware, the 
Delaware Supreme Court ruled that an insured’s cause of action for bad faith failure-to-settle accrues on the date that 
an excess judgment becomes final and non-appealable and not on the date that the insurer rejected an offer to settle 
within the policy limits.

Tressler Comments

The Court’s ruling in this case, that a cause of action for bad faith failure-to-settle does not accrue until the judgment in excess of 
the policy limits becomes final and non-appealable, is consistent with breach of contract claims in other settings. That is, before a 
cause of action for a breach of contract accrues, one must suffer damages.

Come Follow Tressler LLP on LinkedIn
By following us, you will receive recent updates and have access to company information. Stay informed of 
current events and newsletters that contain up-to-date articles and commentary on various legal areas that 
we focus on. This information may affect you and your business. Feel free to comment or share our articles 
on your news feed.

Tressler LLP

http://www.tresslerllp.com/james-murray/
www.linkedin.com/company/tressler-llp
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Do Not Pass Go – Third Circuit Affirms Dismissal of Bad Faith 
Claim Against Insurer 
By: Joanna L. Crosby, Partner in the New Jersey Office

In the underlying litigation, the insured asserted a counterclaim. 
In response, the technology company sought attorney’s fees and 
costs. The insured maintained that the technology company’s 
request for attorney’s fees and costs constituted a claim for 
malicious prosecution and tendered that claim to the insurer. The 
insurer again denied any obligation to defend or indemnify.

After the insured resolved the litigation with the technology 
company, it instituted suit against the insurer, alleging that the 
insurer acted in bad faith when it denied coverage.

Having determined that the insured could not meet his burden 
to prove bad faith under Pennsylvania law, the 3rd U.S. Circuit 
Court of Appeals affirmed the District Court’s dismissal of the 

suit. Specifically, the 3rd Circuit held that the insured could not 
establish by clear and convincing evidence that the insurer:  (1) 
did not have a reasonable basis for denial of coverage; and (2) 
knew or recklessly disregarded its lack of reasonable basis in 
denying the claim.

Further, the 3rd Circuit affirmed the District Court’s determination 
that the two-year statute of limitations for bad faith claims barred 
the insured’s suit. Having given the insured definite notice of a 
refusal to defend or indemnify more than two years before the 
insured sued the insurer, the statute of limitations expired before 
the suit was filed. 

In Hammond v. U.S. Liability Ins. Co., 2016 WL 929288 (3rd Cir. 2016), the insured sought coverage under a 
Businessowners and Technology Professional Liability policy after he was sued by a technology information 
company. The technology company asserted ownership rights to certain software as its intellectual property. 
An amendment to the complaint included claims of breach of contract, conversion and intentional interference 
with existing and prospective contractual relations. The insurer denied coverage in response to the tender of the 
original and amended complaints.

Tressler Comments

This case illustrates the effectiveness of motions to dismiss, which are generally met more liberally than summary judgment 
motions. Here, the insured had a difficult burden that the insurer could show at the outset he would not be able to meet.  

PrivacyRiskReport.com
Become a Subscriber to Tressler LLP’s Blog.

It is virtually impossible to look at the news today without seeing a story 
involving cyber security and data breaches.  For that reason, Tressler 
developed the Privacy Risk Report blog.  >> CLICK HERE TO VISIT OUR BLOG.

Below are samples of our recent blog posts:

 » P.F. Chang’s Decision Establishes 7th Circuit as Friendly Territory for Data Breach Plaintiffs
 » Early Observations in Portal Healthcare Decision: CGL Coverage for Cyber Claims?
 » Data Security Gets “Thumbs Down” in New Study Involving Lost Thumb Drives

http://www.tresslerllp.com/joanna-crosby/
www.privacyriskreport.com
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thepropertyline.lawyer
Tressler LLP is pleased to announce the launch 
of the firm’s latest blog, The Property Line. To 
keep up with the changing digital landscape, The 
Property Line will replace the firm’s traditional 
e-newsletter First-Party Property Insurance Law 
Alert. The blog will continue where the newsletter 
left off and will address recent developments in 
first-party property claims and provide a practical 
analysis of how such developments may impact 
an insurer’s claims handling procedures.

Below are samples of our recent blog posts:

 » NY Appellate Court “Waives” Goodbye to 
Insured’s Argument for Coverage From Wall 
Collapse

 » 5th Circuit Rejects Insured’s “Mini-
Deductibles” Argument in Hurricane Loss

 » Another Court, Another Interpretation of 
“Collapse”

Visit the blog at ThePropertyLine.Lawyer to 
become a subscriber.

About Tressler’s Property Team

Tressler LLP’s Property Team is focused on protecting the 
interests of our insurer-clients and helping them to avoid 
overpaying claims and/or paying fraudulent claims. At the 
same time, we recognize that first-party investigations 
must be handled carefully since the insured’s perception of 
how the claim is being handled is important. Our attorneys 
are adept at maintaining this delicate balance.

We have many years of experience in the investigation of 
first-party property claims. Our in-depth knowledge of bad 
faith and unfair claims practices on a state-by-state basis 
contributes to minimizing extracontractual exposure. Our 
established procedure for investigating first-party property 
claims is designed to generate as much information as 
possible about a claim and an insured within the limits 
of the rights afforded an insurer under the policy. This 
approach gives the insurer the information it needs to 
determine how it will respond to a claim without creating 
extracontractual liability.

Our attorneys have considerable experience with claims 
involving complicated financial analysis, enabling them 
to either determine the extent of a loss or to conclude 
whether there is a financial motive on behalf of an insured 
to submit a fraudulent claim. We know what information 
to request from an insured. We have conducted 
many examinations under oath. In short, we conduct 
investigations thoroughly and urgently, and report the 
results immediately.

BLOG ALERT

www.thepropertyline.lawyer
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April 18, 2016 Tressler Ranked in Top 30 of Law360 “100 Best Law 

April 4, 2016 

Firms for Female Attorneys” List
Tressler LLP has been ranked in the second annual Law360 “100 Best Law Firms for Female 
Attorneys” list. The firm was ranked #28, up 15 spots from 2015, based on its female 
representation at the partner and non-partner levels and its total number of female attorneys.

Baldwin Published in DRI Covered Events Newsletter

Tressler Chicago partner Shaun Baldwin published the article, “Can Trademark 
Infringement Claims Trigger a Duty to Defend Under the ‘Personal and Advertising Injury’ 
Coverage, Even Though the CGL Policy Excludes Coverage for Trademark Infringement?,” in 
Covered Events, the DRI Newsletter of the Insurance Committee.

March 4, 2016  Advisen Front Page News Publishes Rowe Article on 

Apple’s Privacy Battle
Tressler Chicago partner Todd Rowe published the article, “Apple’s privacy battle - early 
observations for litigation and insurance,” in Advisen Front Page News. The article first appeared 
in Tressler’s Privacy Risk Report blog.

Feb. 29, 2016 IDC Advance Covers Chatt & Prince Alliance
Tressler’s strategic alliance with Chatt & Prince was covered in the article, “Tressler LLP 
Announces Strategic Business Alliance,” in The IDC Advance, the newsletter for the Illinois 
Association of Defense Trial Counsel.

FIRM NEWS 
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May 11, 2016 The Claims Process 
Hotel Allegro | Chicago, IL

Tressler Chicago partner Todd M. Rowe will participate on the, “The Claims Process” panel at the 
Advisen Cyber Risk Insights Conference in Chicago May 11 from 11:45 a.m. to 12:30 p.m.

May 12, 2016 Staying Current in a World of Social Information 
The Breakers | Arbitrator Forum | Palm Beach, FL

Tressler New York partner Royce Cohen will present on the panel, “Staying Current in a World of 
Social Information: Arbitrator Forum,” at the ARIAS Spring Conference in Palm Beach, Florida on 
May 12 at 11:30 a.m.

May 19, 2016 Overview, New Developments, and Ethical 
Considerations: Additional Insured Coverage and 
Contractual Indemnification 
Borgata Hotel Casino & Spa | Atlantic City, NJ  

Tressler New Jersey partner Joanna L. Crosby will present on the panel topic, “Overview, New 
Developments, and Ethical Considerations: Additional Insured Coverage and Contractual 
Indemnification,” for the New Jersey State Bar Annual Meeting and Convention on May 19 at 
10:30 a.m.

FIRM EVENTS
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e-mail list

FOLLOW US ON TWITTER
Get the latest news and special events  
happening at Tressler LLP!

This newsletter is for general information only and is not intended to provide and should not be relied upon 
for legal advice in any particular circumstance or fact situation. The reader is advised to consult with an 
attorney to address any particular circumstance or fact situation. The opinions expressed in this newsletter 
are those of the author and not necessarily those of Tressler LLP or its clients. This bulletin or some of its 
content may be considered advertising under the applicable rules of the Supreme Court of Illinois, the courts 
in New York and those in certain other states. For purposes of compliance with New York State Bar rules, 
our headquarters are Tressler LLP, 233 S Wacker Drive, 22nd Floor, Chicago, IL 60606, 312.627.4000. Prior 
results described herein do not guarantee a similar outcome. The information contained in this newsletter 
may or may not reflect the most current legal developments. The articles are not updated subsequent to their 
inclusion in the newsletter when published. | Copyright © 2016
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