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Section 143a(1) of the Illinois Insurance Code requires the inclusion of an uninsured motorist coverage provision 

in all liability insurance policies.1 215 ILCS 5/143a(1). The legislative purpose behind the enactment of this 

section was to place the policyholder in substantially the same position he or she would occupy had the 

wrongful driver obtained the minimum liability insurance required by law. Barnes v. Powell, 49 Ill.2d 449, 275 

N.E.2d 377, 379 (1971). The uninsured motorist coverage required by statute is obligatory and may not be 

decreased by overly restrictive definitions within the policy. Id.  

In general, insurance policies are subject to the same rules of construction that apply to other contracts. Parties 

to an insurance contract are bound by the agreement. In construing the policy, the intent of the parties as 

expressed in the agreement is to be enforced. Morgan v. CUNA Mut. Ins. Soc’y, 242 Ill.App.3d 1027, 611 N.E.2d 

112, 114 (3d Dist. 1993). The contract is to be interpreted as written as long as it is unambiguous and consistent 

with public policy. Menke v. Country Mut. Ins. Co., 78 Ill.2d 420, 401 N.E.2d 539, 541 (1980). A clause in a policy 

is ambiguous if it is subject to more than one reasonable interpretation. United States Fidelity & Guar. Co. v. 

Wilkin Insulation, 144 Ill.2d 64, 578 N.E.2d 926, 930 (1991). The insured has the burden of proving that the 

insurer is obligated to extend coverage. Muller v. Fireman’s Fund Ins. Co., 289 Ill.App.3d 719, 682 N.E.2d 331, 

334 (1st Dist. 1997). However, doubts and ambiguities must be resolved in favor of the policyholder. Wilkin, 578 

N.E.2d at 930. Where clauses within the insurance contract are conflicting or inconsistent, the interpretation 

                                                            

1 The pertinent passage states: 

No policy insuring against loss resulting from liability imposed by law for bodily injury or death suffered by 

any person arising out of the ownership, maintenance or use of a motor vehicle that is designed for use 

on public highways and that is either required to be registered in this State or is principally garaged in this 

State shall be renewed, delivered, or issued for delivery in this State unless coverage is provided therein 

or supplemental thereto, in limits for bodily injury or death set forth in Section 7-203 of the Illinois Vehicle 

Code1 for the protection of persons insured thereunder who are legally entitled to recover damages from 

owners or operators of uninsured motor vehicles and hit-and-run motor vehicles because of bodily injury, 

sickness or disease, including death, resulting therefrom..  

215 ILCS 5/143a(1) (West 2016). 

https://1.next.westlaw.com/Document/NF792530063AE11E690DBA4A79E125EF7/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad60408000001574d31d67687e7a62d%3FNav%3DSTATUTE%26fragmentIdentifier%3DNF792530063AE11E690DBA4A79E125EF7%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=d997eebe4dbdffd2e1361734f024cbf6&list=STATUTE&rank=2&grading=na&sessionScopeId=e3e0fd90cdb1bb421966c4a3b2fea091396ae23c9a45d9b5392a6785f66b264b&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_I16C76200B4C711DDB569A0BD8572D2A1
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affording greater coverage will apply.2 Standard Mut. Ins. Co. v. Gen. Cas. Cos., 171 Ill.App.3d 758, 525 N.E.2d 

965, 969 (1st Dist. 1988). 

I. PERSONS ENTITLED TO UM AND UIM COVERAGE 

The threshold issue to address for Uninsured Motorist (UM) and Underinsured Motorist (UIM) coverage is 

determining the person(s) insured under the policy. Generally, UM and UIM coverage extends to four 

categories of insureds: (1) the policyholder and his or her family members; (2) other persons injured while 

occupying a covered vehicle; (3) other persons injured while occupying another vehicle operated by the 

policyholder; and (4) persons entitled to recover compensatory damages for injuries sustained by those in the 

above listed categories. 

A. Policyholder And Family Members 

Illinois courts apply an expansive interpretation of UM and UIM coverage provisions based on the perceived 

legislative intent to protect those insured under liability policies from injuries caused by uninsured motorists. 

The parties to an insurance contract designate which persons are to be the “insureds” under the automobile 

insurance policy. Statutory analysis and legal interpretation of policy definitions become applicable where it is 

uncertain whether an individual claiming coverage is an “insured” under the policy. 

1. Relatives 

A relative of a policyholder is generally one who is connected to the policyholder by blood or affinity. Affinity 

encompasses the relationship that one spouse has to the blood relatives of the other spouse. This relationship 

does not extend to persons married to the blood relatives of the other spouse or those persons related to the 

spouse only by affinity. Calloway v. Allstate Ins. Co., 138 Ill.App.3d 545, 485 N.E.2d 1242, 1244 (1st Dist. 1985) 

(holding that the wife of the insured’s step-grandson is not a relative of the insured). Further, the term spouse 

only contemplates those parties legally married, and does not extend to non-marital relationships. Sypien v. 

State Farm Mut. Auto. Ins. Co., 111 Ill.App.3d 19, 443 N.E.2d 706, 708 (1st Dist. 1982). The policy language may 

include limitations on the definition of the term “relative” as long as the exclusion does not violate public policy. 

Carlson v. American Family Ins. Co.,3 223 Ill.App.3d 943, 585 N.E.2d 1272, 1273 (2d Dist. 1992) (approving a 

policy limitation on the term “relative” that excluded any person that owns a motor vehicle). For example, 

family members may not recover under an underinsured or uninsured provision of a policy where the related 

                                                            

2 See Smith v. Allstate Ins. Co., 312 Ill.App.3d 246, 726 N.E.2d 1, 7 (1st Dist. 2000) (“The reason for this rule is twofold: (1) 

the intent of an insured in purchasing an insurance policy is to obtain coverage and therefore any ambiguity jeopardizing 

such coverage should be construed consistent with the insured’s intent; and (2) the insurer is the drafter of the policy and 

could have drafted the ambiguous provision clearly and specifically.”)  

3 The Carlson court reasoned that this limitation did not undermine the legislative intent to protect insured persons from 

uninsured motorists, since any person owning a car is required to procure their own insurance. 
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policyholder does not own the vehicle involved in the collision. Karlov v. Home Indemnity Co., 284 Ill.App.3d 

844, 672 N.E.2d 904, 906 (1st Dist. 1996). Where the policy clearly excludes coverage for such vehicles, even if 

the owner is a member of the insured’s family, coverage will be denied. Id. In Karlov v. Home Indemnity Co., the 

plaintiff was injured by an underinsured tortfeasor while operating a motorcycle which he owned. Id. The 

plaintiff brought a declaratory judgment action seeking coverage on the grounds that he was insured under his 

stepfather’s business auto policy as a family member. Id. The appellate court held that the plaintiff was not 

entitled to underinsured motorist coverage under the policy because he owned the motorcycle involved in the 

collision. Id. at 906. 

Under Illinois law, coverage has been denied to those who claim to be “family members” of a corporation that is 

the “named insured” of a business automobile policy. In Rosenberg v. Zurich Am. Ins. Co., 312 Ill.App.3d 97, 726 

N.E.2d 29, 31 (1st Dist. 2000), the insurer issued a business automobile policy to a corporation that operated a 

nursing home. The policy provided coverage to an “insured,” which the policy defined as the “named insured” 

and any “family member.” Id. A resident of the nursing home ultimately died from injuries he suffered from an 

automobile collision. Id. The plaintiff, an administrator of the deceased’s estate, sought compensation from the 

insurer. Id. Recognizing that a corporation cannot have family members as a matter of Illinois law and that the 

policy at issue clearly stated that “family members” are only taken into account if the insured is an individual, 

the court found that the deceased resident was not an “insured” under the policy. Id. at 34. Therefore, the court 

held that the unambiguous policy did not provide coverage to the resident of the home. Id. at 35. 

The same appellate court reached an identical conclusion in Rohe v. CNA Ins. Co., 312 Ill.App.3d 123, 726 N.E.2d 

38 (1st Dist. 2000). In Rohe, a minor sought coverage under a business automobile policy issued to his father’s 

corporation. Id. at 39. The policy’s definition of an “insured” provided coverage for “you” and any “family 

member” of the insured, if the insured is an individual. Id. The insurer denied coverage, contending that the 

minor was not insured under the policy. Id. The minor argued that his father fell within the definition of the 

word “you” as used in the policy’s definition of “insured” and that he was a “family member” insured under the 

policy. Id. at 41. The minor also contended that because corporations cannot have families, the policy was, 

therefore, ambiguous as to who was covered, entitling him to coverage. Id. at 40. The court disagreed with the 

minor. Id. at 41. The appellate court acknowledged: “It is clear under the law that a corporation is a legal entity 

separate and distinct from its shareholders, directors, and officers.” Id. Hence, since the corporation in the 

underlying case was separate from its owner, the minor’s father, and since the named insured was not an 

individual but a corporation, the court found that the policy was unambiguous as to who is covered. Id. The 

court further noted that the accident from which the minor demanded coverage also did not involve occupancy 

of an insured vehicle as required by the policy to trigger coverage. Id. at 43. Given these reasons, the appellate 

court held that the minor was not covered by the automobile policy. Id. 

2. Resident Of The Household 

Policy coverage for relatives generally includes only those relatives that reside with the policyholder. 

Determining whether an individual is a resident is necessarily a factual inquiry. Illinois courts have held that the 

term “resident” has no decisive meaning in the law and must be interpreted liberally in favor of the insured. 
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Coriasco v. Hutchcraft, 245 Ill.App.3d 969, 615 N.E.2d 64, 65 (5th Dist. 1993) (holding that a minor child of 

divorced parents who visited the non-custodial parent weekly is a resident of both parents’ households for the 

purposes of an underinsured motorist policy provision).4 However, the word “resident” is not ambiguous. In all 

cases, the determination of whether an individual is a resident includes an analysis of intent, physical presence 

and permanency of occupancy. Farmers Auto. Ins. Assoc. v. Williams, 321 Ill.App.3d 310, 746 N.E.2d 1279, 1282 

(2d Dist. 2001), citing Coriasco, 615 N.E.2d at 65. However, the controlling factor is the intent of the person 

whose residence is questioned. Farmers, 741 N.E.2d at 1282.  A “ward” may also be the beneficiary of a policy if 

named so in the policy. Clayton v. Millers First Ins. Companies, 384 Ill. App. 3d 429, 437, 892 N.E.2d 613, 620 (5th 

Dist. 2008) (where a minor driver was a family member on his mother’s fiancé’s policy). 

A non-exhaustive list of factors that courts have found to be relevant in determining whether an individual is a 

resident of a particular dwelling include:5 

                                                            

4 See also Cincinnati Ins. Co. v. Argubright, 151 Ill.App.3d 324, 502 N.E.2d 868 (3d Dist. 1986). 

5 See State Farm Mut. Auto. Ins. Co. v. Taussig, 227 Ill.App.3d 913, 592 N.E.2d 332 (1st Dist. 1992) (finding the son of the 

named insured was not a resident as defined by the policy because he had is own apartment where he spent the majority 

of his time, held a full time job, and expressed an intent to be independent); Coley v. State Farm Mut. Auto. Ins. Co., 178 

Ill.App.3d 1077, 534 N.E.2d 220 (3d Dist. 1989) (finding that grandson did not “live with” plaintiff grandfather for purposes 

of the insurance policy despite the fact that he had lived with his grandfather for two years before joining the Air Force and 

he continued to store his belongings and receive mail there and planned to return to his grandfather’s home upon his 

discharge); But see Murphy v. State Farm Ins. Co., 234 Ill.App.3d 222, 599 N.E.2d 446 (5th Dist. 1992) (construing the policy 

in favor of the insured after finding the term “live with” to be ambiguous because if failed to specify when the insured had 

to be living with the insured to qualify as a resident under the policy);but see Nationwide Agribusiness Ins. Co. v. Gen. Cas. 

Co. of Illinois, 2016 IL App (1st) 151480-U, ¶ 53-54 (Son was resident of father's household where son kept half of his 

clothing, guitar, dirt bike, and toiletries at father's house, son stayed at house about 20 percent of the time, in multiple-day 

visits every other week, and had his own bedroom there, while son was 18 years old, and, thus, no longer required to visit 

his father, he continued to spend 20 percent of his time living with father, fact that son established mother's home as his 

primary residence did not foreclose finding that he was also resident of his father's household, and there was element of 

permanency, since son consistently stayed overnight at regular intervals in house his father owned and resided in, 

regardless of what specific house that entailed.). 
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(1) whether the residence is temporary; 

(2) whether the individual receives mail at the dwelling;  

(3) whether the individual leaves belongings at the dwelling; 

(4) whether the individual is a minor; 

(5) whether the individual is self supporting; 

(6) whether the individual remains covered by a parent’s health insurance policy; 

(7) whether the individual is married;  

(8) the amount of time that the individual spends at the dwelling; 

(9) the address used when filing the individual’s income tax return; 

(10) the address used to register to vote. 

 

As previously mentioned, this is a fact-based inquiry where each case is easily distinguishable. None of the 

above listed factors are dispositive. However, courts rely on these factors and any other relevant information to 

form an opinion regarding whether an individual qualifies as a resident. 

B. Occupants Of Insured Vehicle 

As with all other aspects of the policy, if the policy language defining “occupants” is ambiguous, it will be 

construed in favor of the insured. Lumbermens Mut. Cas. Co. v. Norris, 15 Ill.App.3d 95, 303 N.E.2d 505, 507 (5th 

Dist. 1973) (ruling in favor of the insured because the definition of “occupying” was ambiguous). Physical 

contact with the insured vehicle is not a requirement for a finding of coverage. Id. Likewise, mere physical 

contact with the insured vehicle does not necessarily result in a finding of coverage. Salinas v. Economy Fire & 

Cas. Co., 43 Ill.App.3d 509, 357 N.E.2d 556, 558 (1st Dist. 1976). Both a nexus or relationship between the 

insured and the covered vehicle combined with either actual or virtual physical contact with the insured 

vehicle are necessary to impose liability upon the insurer. Mathey v. Country Mut. Ins. Co., 321 Ill.App.3d 805, 

748 N.E.2d 303, 310 (1st Dist. 2001).6 

In addition, Illinois law requires that an automobile insurance policy contain a provision providing coverage for 

persons other than the insured who are driving the insured’s vehicle with the insured’s permission. Zimmerman 

v. State Farm Mut. Auto. Ins. Co., 312 Ill.App.3d 1065, 729 N.E.2d 70, 72 (1st Dist. 2000). Those who are injured 

while occupying the insured’s vehicle without the insured’s permission are not covered. For example, the 

Zimmerman court found that an individual repossessing an automobile is not a “permissive user” of the 

automobile. Id. at 73. The court, therefore, held that the repossessor, who was injured in an accident while 

driving the repossessed vehicle, did not have UM coverage under the insured’s automobile policy. Id. 

                                                            

6 See also Greer v. Kenilworth Ins. Co., 60 Ill.App.3d 22, 376 N.E.2d 346 (1st Dist. 1978) (finding no relationship between the 

insured vehicle and the injured passenger because the passenger had already completed her exit from the insured vehicle 

and stood 10-15 feet away); Allstate Ins. Co. v. Horn, 24 Ill.App.3d 583, 321 N.E.2d 285 (1st Dist. 1974) (holding that one 

who is 24 feet from a vehicle is not “entering into” the vehicle as required by the policy). 



 

UNINSURED AND UNDERINSURED MOTORIST COVERAGE IN ILLINOIS: AN OVERVIEW 

 

 Tressler LLP | Copyright 2016 6 

 

C. Other Persons Entitled To Recover 

The concept of bodily injury generally includes injuries and damage to others resulting from bodily injury to 

the insured. Many of the claims arising under this category are loss of consortium claims. The issue in these 

cases is whether the loss of consortium claim constitutes a separate injury under the policy. This issue is litigated 

primarily when the insured files a claim under the policy for injuries and the insured’s spouse files a claim for 

loss of consortium, but the policy’s “per person” limit is insufficient to satisfy both claims. The insured then 

seeks a separate “per person” limit for the spouse, arguing that the injuries are independent, and not a single 

injury within the meaning of the policy. The policy language, however, dictates the outcome of these disputes. 

Berutti v. State Farm Mut. Auto. Ins. Co., 288 Ill.App.3d 997, 682 N.E.2d 216, 218 (2d Dist. 1997). 

The “per person” as opposed to the “per occurrence” limit has been held to apply to derivative claims where 

the policy language provided that the insured was covered “for all damages due to bodily injury to one 

person” and defined bodily injury as “bodily injury to a person and sickness, disease or death which results 

from it.” Creamer v. State Farm Mut. Auto. Ins. Co., 161 Ill.App.3d 223, 514 N.E.2d 214, 215 (3d Dist. 1987). The 

Creamer court reasoned that the phrase “one person” had been consistently interpreted to mean “one person 

injured” under the policy and that interpretation had been applied to all damages to all persons that result from 

an injury to one person. Id. Additionally, the court found that loss of consortium is a personal injury rather than 

a bodily injury. Id.7 

In Economy Preferred Ins. Co. v. Ingold, 302 Ill.App.3d 360, 707 N.E.2d 983 (4th Dist. 1998), the insured refused 

to accept the insurer’s offer of a single payment of the per-person policy limit of $100,000. She claimed that her 

husband’s loss of consortium claim was a separate claim, subject to a separate $100,000 per person limit. Id. at 

984. Finding the policy language unambiguous, the Ingold court reaffirmed its earlier holding that loss of 

consortium claims are derivative claims.8 Thus, payment of the full per-person limits to the injured party 

precludes recovery by the injured person’s spouse for loss of consortium claims under the same policy. Id. 

The McKinney court adopted a similar conclusion as Ingold. The policy language in McKinney provided, “ ‘each 

person’ is the maximum that we will pay for damages arising out of bodily injury to one person in any one 

motor vehicle accident, including damages sustained by anyone else as a result of that bodily injury.” 

                                                            

7 See also Berutti v. State Farm Mut. Auto. Ins. Co., 288 Ill.App.3d 997, 682 N.E.2d 216 (2d Dist. 1997) (holding policy 

language to be unambiguous in limiting insurer’s liability to the per person limitation when it provides that bodily injury to 

one person “includes all injury and damages to others resulting from this bodily injury,” and “[t]he limits of liability are not 

increased because ... more than one person is insured at the time of the accident.” (emphasis in original)); Schweighart v. 

Standard Mut. Ins. Co., 227 Ill.App.3d 249, 591 N.E.2d 121 (4th Dist. 1992); Cross v. Country Co., 188 Ill.App.3d 847, 544 

N.E.2d 1246 (4th Dist. 1989). 

8 See Martin v. Illinois Farmers Ins., 318 Ill.App.3d 751, 742 N.E.2d 848, 857 (1st Dist. 2000) for a recent case listing other 

Illinois cases which “hold that loss of consortium is a derivative claim to the direct injury that causes it and, as a result, is 

generally included and subject to the policy limitations for bodily injury to one person.”  
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McKinney v. Allstate Ins. Co., 188 Ill.2d 493, 722 N.E.2d 1125, 1126 (1999). The McKinney court found this 

language to be unambiguous and clearly limiting all claims arising from an insured’s death to the policy’s “per 

person” limit of $100,000. Id. The court acknowledged that one person in the underlying case, the main 

policyholder, received bodily injuries in a single motor vehicle accident. Id. at 1127. Since the policy provided 

that $100,000 is the maximum amount that the insurer would pay for damages arising out of that bodily injury, 

“including damages sustained by anyone else as a result of that bodily injury,” the wrongful death damages 

claimed by the insured’s widow and daughter fell within the $100,000 limit. Id. 

In Smith v. Allstate Ins. Co., 312 Ill.App.3d 246, 726 N.E.2d 1 (1st Dist. 2000), the appellate court held that a 

wife’s loss of consortium claim was not covered under a policy’s UIM coverage where the policy used the typical 

definition of “bodily injury,” “bodily injury, sickness, or disease.” The policy at issue had provided in part: “[the 

insurer] will pay damages for bodily injury or property damage which a person insured is legally entitled to 

recover from the owner or operator of an uninsured auto.” Id. at 3 (emphasis added). The court construed the 

language “for bodily injury” in this particular policy as narrower than the provisions “due to bodily injury” or 

“because of bodily injury” contained in other insurance policies which intend to include loss of consortium 

claims. Id. at 7. Since the typical definition of “bodily injury” does not include loss of consortium, the court held 

that the loss of consortium claim was not covered. Id. at 5. 

II. REJECTING ADDITIONAL COVERAGE 

Section 143a-2 of the Illinois Insurance Code requires insurers to include in each automobile liability policy 

uninsured motorist coverage equal to the bodily injury liability limits of the policy unless specifically rejected 

by the insured.9 If the policy’s liability limits are above the statutory minimum, the insurer must offer 

                                                            

9 215 ILCS 5/143a-2 provides: 

(1) Additional uninsured motor vehicle coverage. No policy insuring against loss resulting from liability imposed by law for 

bodily injury or death suffered by any person arising out of the ownership, maintenance or use of a motor vehicle shall be 

renewed or delivered or issued for delivery in this State with respect to any motor vehicle designed for use on public 

highways and required to be registered in this State unless uninsured motorist coverage as required in Section 143a of this 

Code is included in an amount equal to the insured's bodily injury liability limits unless specifically rejected by the insured as 

provided in paragraph (2) of this Section. Each insurance company providing the coverage must provide applicants with a 

brief description of the coverage and advise them of their right to reject the coverage in excess of the limits set forth in 

Section 7-203 of The Illinois Vehicle Code. The provisions of this amendatory Act of 1990 apply to policies of insurance 

applied for after June 30, 1991. 

(2) Right of rejection of additional uninsured motorist coverage. Any named insured or applicant may reject additional 

uninsured motorist coverage in excess of the limits set forth in Section 7-203 of the Illinois Vehicle Code by making a 

written request for limits of uninsured motorist coverage which are less than bodily injury liability limits or a written 

rejection of limits in excess of those required by law. This election or rejection shall be binding on all persons insured under 

the policy. In those cases where the insured has elected to purchase limits of uninsured motorist coverage which are less 

than bodily injury liability limits or to reject limits in excess of those required by law, the insurer need not provide in any 

renewal, reinstatement, reissuance, substitute, amended, replacement or supplementary policy, coverage in excess of that 
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uninsured motorist coverage limits equal to the liability limits of the policy. No rejection of increased 

uninsured coverage limits may be effective unless the applicant or named insured makes a written request for 

limits of uninsured motorist coverage which are less than bodily injury liability limits or a written rejection of 

limits in excess of those required by law.  The election or rejection is binding on all persons insured under the 

policy. 

The Illinois Insurance Code further provides that once an insured rejects an increase in UM/UIM coverage 

limits, an insurer is not required to obtain a newly-executed application form for the selection or rejection of 

increased uninsured limits prior to each time the policy is reinstated, renewed or continued. However, in Nila 

v. Hartford Ins. Co. of the Midwest, 312 Ill.App.3d, 728 N.E. 2d 81 (2d Dist. 2000), the appellate court held that 

a wife was not bound by her deceased husband’s initial rejection of additional UM coverage where the insurer 

later issued a policy to the wife as the sole insured for a term beyond the husband’s last policy renewal. Before 

his death, the wife’s husband had elected UM/UIM coverage of $20,000/$40,000 instead of the full policy 

liability limits of $100,000/$300,000. Id. at 84. Although the husband was the named insured under the policy, 

both husband and wife were listed as drivers. Id. After her husband died, the wife purchased an insurance policy 

from her husband’s insurer. Id. She did not complete an application for the policy and was assigned the same 

policy number and limits as the policy initially issued to her husband. Id. However, the insurer did not offer her 

increased uninsured motorist coverage equal to the bodily injury limits of her policy. Id. The wife was later 

fatally injured in a car accident involving a vehicle driven by an uninsured motorist. Id. The insurer paid a 

passenger injured in the wife’s vehicle during the accident and the wife’s estate each $20,000. Id. The passenger 

and the administrator of the estate sued the insurer for coverage equal to the liability limits of the deceased 

wife’s policy. Id. 

The Nila court determined that the issue to be resolved was whether the policy issued to the wife was a new 

policy of insurance or a renewal of the policy originally issued to her husband. Id. at 85. Should the policy be a 

renewal, the wife would be bound to the lower coverage limits elected by her husband. Id. Defining “renewal” 

as “the substitution of a new right or obligation for another of the same nature,” the court found that the policy 

issued to the wife was not a renewal because it was not the substitution of a new right or obligation for another 

of the same nature. Id. at 88. The court emphasized that the purpose of the uninsured motorist statute is “to 

make certain not only that the insured is minimally insured but also that the insured makes an informed and 

intelligent decision regarding uninsured motorist coverage.” Id. at 89. Considering that the policy issued to the 

                                                                                                                                                                                                              

elected by the insured in connection with a policy previously issued to such insured by the same insurer unless the insured 

subsequently makes a written request for such coverage. 

(3) The original document indicating the applicant's selection of uninsured motorist coverage limits shall constitute 

sufficient evidence of the applicant's selection of uninsured motorist coverage limits. For purposes of this Section any 

reproduction of the document by means of photograph, photostat, microfiche, computerized optical imaging process, or 

other similar process or means of reproduction shall be deemed the equivalent of the original document. 

(West 2016) 
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wife was the first time that the wife was the sole named insured and the first time that the wife became 

responsible for coverage decisions, the court found that the insurer’s failure to include coverage in an amount 

equal to the policy’s bodily injury liability limits, absent the wife’s actual rejection of that coverage (as required 

by the UM statute), deprived the wife of an opportunity to make an informed and intelligent decision regarding 

her coverage. Id. The court, therefore, decided that policy should be reformed to provide the full policy limits. 

Id. at 90. 

In Wood v. National Liability and Fire Insurance Co., 755 N.E.2d 1044 (Ill. App. 2nd Dist. 2001), the appellate 

court held that an insured’s rejection of UM/UIM limits above the statutory minimum was invalid because the 

insured received and signed the UM/UIM election form one day after the policy was issued.10 In Wood, the 

agent completed the application on the insured’s behalf and submitted it to the insurance company. The 

insurance company then issued a policy with a bodily injury liability limit of $350,000 and UM/UIM limits of 

$20,000 per person and $40,000 per accident, the statutory minimum. The insurer notified the agent that the 

application was incomplete because it did not include an election form allowing the insured to reject UM/UIM 

limits higher than the statutory minimum amount. The very next day, the agent submitted a completed election 

form signed by the insured rejecting the increased UM/UIM limits. Several months later, the insured was 

involved in an automobile accident and then sought UM/UIM benefits under the policy in the amount of 

$350,000. The insurer denied the claim, asserting that the insured had signed an election form rejecting 

increased UM/UIM limits. The insured filed suit seeking to reform the policy to reflect UM/UIM limits of 

$350,000. The trial court granted the insured summary judgment. On appeal, the Second District affirmed. 

Section 143a-2 of the Illinois Insurance Code mandates that auto insurers specifically advise applicants of their 

right to reject UM coverage in excess of the statutory minimum and that every auto policy application must 

contain a space for the insured’s rejection of additional UM coverage. Without a specific rejection by the 

applicant, the statute requires that the UM limits be equal to the bodily injury liability limits of the policy. The 

Second District found that once the policy was issued, the application process had ended. The court further 

stated that the statute requires that “applicants” must sign the rejection of increased UM/UIM coverage in 

the policy “application.” The Appellate Court stated that the statutory language clearly indicated that an 

applicant must know both the extent and amount of UM/UIM coverage before he or she enters into the 

insurance contract. Because the insured had not rejected the increased UM/UIM limits before the policy was 

issued, he was no longer an “applicant” and the UM/UIM limits were required, by law, to equal the policy’s 

bodily injury liability limits. 

In DeGrand v. Motors Insurance Corp., 588 N.E.2d 1074 (Ill. 1992), the Illinois Supreme court held that the 

Illinois Insurance Code does not require insurers to offer underinsured motorist coverage to insureds who only 

purchase the statutory minimum amount of uninsured motorist coverage. Effective August 16, 1982, Section 

143a-2(5) of the Illinois Insurance Code provides, in relevant part, as follows: 

                                                            

10 See also Lee v. John Deere Ins. Co., 208 Ill. 2d 38, 45-47, 802 N.E.2d 774, 778-79 (2003). 
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(5) On or after July 1, 1983, no policy insuring against loss resulting from liability imposed by 

law for bodily injury or death suffered by any person arising out of the ownership, 

maintenance or use of a motor vehicle shall be renewed or delivered or issued for 

delivery in this state … unless underinsured motorist coverage is included in such policy in 

an amount at least equal to the total amount of uninsured motorist coverage provided in 

that policy where such uninsured motorist coverage exceeds the limits set forth in 

Section 7-203 of the Illinois Vehicle Code. [Emphasis added] 

Based upon the last clause of this section of the statute, the Illinois Supreme Court determined that after July 1, 

1983, an automobile owner who purchases only the minimum amount of uninsured motorist coverage “was 

entitled to neither an offer of underinsured motorist coverage nor to automatic inclusion of such coverage in 

an amount commensurate with the uninsured motorist coverage….” 588 N.E.2d at 1079. 

III. DEFINING AN “ACCIDENT” UNDER THE POLICY 

To recover under a UM or UIM policy for injuries, the insured must be injured as a result of an “accident” as 

defined by the policy. However, the Uninsured Motorist Statute is designed to protect those injured by 

uninsured or unknown motorists. To construe the definition of the word “accident” narrowly would have the 

effect of undermining this policy. Country Cos. v. Bourbon, 122 Ill.App.3d 1061, 462 N.E.2d 526, 530 (5th Dist. 

1984). Illinois courts approach the accident question from the perspective of the insured to determine whether 

the insured perceived the occurrence to be an accident. Injuries that are unintended, unforeseen and 

unexpected are “accidental” from the insured’s standpoint. Id. 

Injuries sustained as a result of intentional, criminal conduct have been held to fall within the ambit of UM 

coverage. Bourbon, 462 N.E.2d at 530. Though this expansive grant of coverage exceeds that afforded by 

traditional liability coverage, UM coverage serves a different purpose and is subsequently viewed differently. 

Dyer v. Am. Family Ins. Co., 159 Ill.App.3d 766, 512 N.E.2d 1071, 1074 (2d Dist. 1987). The injured party is the 

insured under uninsured motorist coverage, not the tortfeasor. Therefore, the public policy concerns relating to 

indemnification for intentional wrongs do not apply to coverage under an UM policy. Id. 

IV. DETERMINING OWNERSHIP, MAINTENANCE OR USE 

In addition to the requirement that the insured’s injuries result from an accident, in a typical UM or UIM policy, 

the owner’s or operator’s liability for the injury must “arise out of the ownership, maintenance or use of the 

uninsured motor vehicle.” Though the policy language varies, many policies employ the words “arising out of,” 

which have been expansively interpreted to mean “originating from, incident to, or having a causal 

connection with the ownership, maintenance or use of the vehicle.” Under this definition, operation of the 

vehicle is not a necessary prerequisite for an injury to arise out of the ownership, maintenance or use of the 

vehicle. Aryainejad v. Economy Fire & Cas. Co., 278 Ill.App.3d 1049, 663 N.E.2d 1107, 1109 (3d Dist. 1996). The 

Aryainejad court entered a judgment in favor of a driver where the driver was injured while swerving to avoid a 

pedestrian walking on the highway after the pedestrian’s car ran out of gas. The appellate court, reversing the 

lower court, held that the driver’s injuries arose out of the pedestrian’s “use” of his uninsured vehicle because 
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the act of walking on the highway after running out of gas was within the risk contemplated by the parties to the 

coverage agreement. 

Though courts deciding this issue in Illinois have held that a causal relationship must exist between the injury 

and the uninsured motor vehicle,11 no uniform causation test has been developed. Aryainejad, 663 N.E.2d at 

1110; see also Menard, Inc. v. Country Preferred Ins. Co., 2013 IL App (3d) 120340, 992 N.E.2d 643, n. 1 (3d Dist. 

2013). Other states deciding this issue generally rely on the “but for” test which is a more restrictive test. The 

“but for” test grants coverage where the injury would not have occurred “but for” the ownership, maintenance 

or use of the vehicle. Toler v. Country Mut. Ins. Co., 123 Ill.App.3d 386, 462 N.E.2d 909 (5th Dist. 1984). The 

more restrictive tests deny coverage where the vehicle’s relationship to the injuries is incidental or fortuitous. 

Aryainejad, 663 N.E.2d at 1110. It is not enough that the vehicle transport the individual to the place where the 

accident occurred.12 

The Aryainejad court refused to apply the “but for” test, arguing that though some elements of causation must 

be present to grant coverage, tests that focus solely on causation are too difficult to apply. Id. Instead, the court 

adopted an approach affording coverage where the injuries resulted from an activity that was within the risk 

reasonably contemplated by the parties. Id. at 1111. Similarly, the court in Constitutional Cas. Co. v. Soder, 281 

Ill.App.3d 657, 667 N.E.2d 574 (1st Dist. 1996), resolved a dispute relating to ownership, maintenance and use in 

favor of the driver. In Soder, the court again noted that “use” is determined by assessing whether an activity is 

reasonably consistent with the inherent nature of a vehicle. Id. at 577. Though the insured was not seeking 

uninsured or underinsured motorist benefits, the Soder case articulates the standard for determining 

ownership, maintenance or use requirements. 

Appellate courts have also applied the “instrumentality” test to decide whether an accident arose out of the 

“operation, maintenance or use of [the] uninsured motor vehicle.” State Farm Fire and Cas. Co. v. Rosenberg, 

319 Ill.App.3d 744, 746 N.E.2d 35, 38 (1st Dist. 2001). In Rosenberg, the insured was shot by a carjacker who 

drove her car as she rode in the front passenger seat then pushed her out of the car as it was still moving. Id. at 

36. She filed a claim with her insurer under the uninsured motorist provision of her insurance policy. Id. 

Although her insurer conceded that the injuries arose from an “accident,” the insurer contended that the UM 

provision did not cover her injuries because it argued that the alleged injuries are not the kind normally 

                                                            

11 See, e.g., Stuen v. Am. Standard Ins. Co., 178 Ill.App.3d 986, 534 N.E.2d 208 (2d Dist. 1989) (denying recovery for injuries 

sustained when an insured struck an uninsured motorist’s dog. The court found no causal relationship existed between the 

injury and the ownership maintenance and use of the vehicle. Though the uninsured motorist was unloading his vehicle at 

the time of the accident, the court held that this was not the cause of the accident). 

12 See United States Fidelity & Guar. Ins. Co. v. Jiffy Cab Co., 265 Ill.App.3d 533, 637 N.E.2d 1167 (5th Dist. 1994) (holding 

that an atmosphere of hostility resulting from the operation of the vehicle is not sufficient to establish a causal relationship 

between the vehicle and the injury) cf. Laycock v. Am. Family Mut. Ins. Co., 289 Ill.App.3d 264, 682 N.E.2d 382, 385 (2d Dist. 

1997) (holding that the act of leaving a vehicle to commit a battery is an independent event too remote from the use of the 

vehicle to form a causal connection even where the vehicle is used to stop another vehicle). 
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associated with the ownership, use, or maintenance of a vehicle. Id. at 36-7. The insured, on the other hand, 

argued that “but for” the carjacker’s desire to steal her vehicle, her injuries would not have occurred, and 

therefore, her injuries were the “direct and proximate result” of the use of her car. Id. The Rosenberg court 

disagreed with the insured, finding that there was no direct connection between the injuries and the operation 

or use of the insured’s vehicle. Id. at 38. It reasoned that the insured’s injuries were the result of gunshot 

wounds inflicted before she was pushed out of the car, therefore the accident here did not “arise out of the 

manner in which the vehicle was being driven.” Id. 

The Rosenberg court further focused on whether the use of the vehicle was the “instrumentality” of the 

resultant injuries. Id. It cited Curtis v. Birch, 114 Ill.App.3d 127, 448 N.E.2d 591 (1983), for the observation: 

“Those few cases which have allowed an insured to recover, under an uninsured motorist’s provision of an auto 

insurance policy for intentional acts of the uninsured or unknown driver, involved injuries caused by the use of 

the auto as the instrumentality of the resultant injuries.” Id. (citing Curtis, 448 N.E.2d at 595). In Curtis, the 

appellate court decided that an uninsured motorist provision did not cover the shooting death of a passenger in 

an insured vehicle caused by shots allegedly fired by the driver of an uninsured vehicle. Curtis, 448 N.E.2d at 

595. The Curtis court reasoned that the instrumentality of the victim’s injuries was a hand gun, not a vehicle: 

“The fact that the assailant was in a car at the time was merely incidental.” Id. The Rosenberg court found that 

the situation in the underlying suit was similar to that in Curtis and determined that the insured’s vehicle was 

not the “instrumentality” of insured’s gunshot wounds, rather the instrumentality was the carjacker’s hand gun. 

Rosenberg, 746 N.E.2d at 40. The injuries here occurred “independently” of the operation or use of the vehicle. 

Id. Therefore, the court concluded that the insured’s policy precluded uninsured motorist coverage for the 

injuries the insured sustained during the carjacking. Id. 

V. DEFINING UNINSURED AND UNDERINSURED MOTOR VEHICLE 

A. The Uninsured Motor Vehicle 

1. Motorist Without Insurance Or With Inadequate Insurance 

A motorist without insurance is an “uninsured motorist,” regardless of whether coverage existed previously 

and despite the reason for its termination. Kaszeski v. Fidelity & Cas. Co. of New York, 54 Ill.2d 241, 296 N.E.2d 

743, 746 (1973). Though the Illinois Insurance Code provides no specific definition of “uninsured motor vehicle,” 

it is generally defined as a motor vehicle with no insurance coverage effective at the time of the accident. The 

motorist from whom the insured may legally recover is required to file the appropriate forms with the Safety 

Responsibility Section of the Department of Transportation within 120 days of an accident. Failure to do so 

creates a rebuttable presumption that the motorist was uninsured at the time of the accident.13 215 ILCS 

                                                            

13 See also Miranda v. Coronet Ins. Co., 187 Ill.App.3d 886, 543 N.E.2d 882 (1st Dist. 1989) (holding that a rebuttable 

presumption that motorist was uninsured arose when motorist failed to file the appropriate documents with the State 

Department of Transportation within 120 days of the accident); Bankers Mut. Line Ins. Co. v. McGuire, 228 Ill.App.3d 1091, 



 

UNINSURED AND UNDERINSURED MOTORIST COVERAGE IN ILLINOIS: AN OVERVIEW 

 

 Tressler LLP | Copyright 2016 13 

 

5/143a(6) (West 2016). Uninsured motorist coverage is available to injured persons even where the injury was 

caused by the concurrent negligence of both insured and uninsured parties. Gentry v. City Mut. Ins. Co., 66 

Ill.App.3d 730, 384 N.E.2d 131, 134 (1st Dist. 1978). 

A vehicle owner is required to have insurance in the minimum amount of $25,000 per single person and not less 

than $50,000 for two or more persons in any one motor vehicle accident or post bond with the Secretary of 

State. 215 ILCS 5/143a(1) (West 2016); 625 ILCS 5/7-203 (West 2016). If a motorist is insured for a lesser 

amount than that required by law, the motorist is deemed uninsured. However, if a motorist meets the 

minimum statutory insurance requirements, but this amount is insufficient to compensate the injured party, the 

injured party is not permitted to recover under the uninsured motorist provision of their own policy. Ripley 

Resin Eng’g Co. v. Great Am. Ins. Co., 70 Ill.App.3d 619, 388 N.E.2d 1258, 1260 (1st Dist. 1979); accord State 

Farm Auto. Ins. Co. v. Murphy, 38 Ill.App.3d 709, 348 N.E.2d 491 (2d Dist. 1976). Rather, as noted below, such a 

situation could potentially invoke underinsured motorists coverage. 

2. Insolvency Of The Insurer 

A motorist insured by an insolvent insurer is an uninsured motorist under the Uninsured Motorist Statute. 215 

ILCS 5/143a(3)(West 2016). Every state has created an insurance guarantee fund to insulate policyholders from 

loss should their insurance company become insolvent. The Illinois Insurance Guaranty Fund (the Fund) is a 

nonprofit entity established in 1971 under the Insurance Code to handle claims tendered to insolvent Illinois 

insurers by insureds and third parties. The object of the Fund is to pay insolvent insurer’s “covered claims.” All 

insurance companies licensed in Illinois are members of and contribute to the Fund as a prerequisite to 

operating in the State. 

A policyholder must exhaust his or her rights under any and all other insurance policies applicable to the loss 

before recovering from the Fund.14 However, a policyholder is not required to obtain a judgment to meet the 

exhaustion requirement. A settlement may constitute an exhaustion of rights. The Fund’s obligation to the 

policyholder will be offset by the full amount of the claimant’s uninsured motorist policy limits, however, 

regardless of the actual recovery. 15 Id. at 573. 

                                                                                                                                                                                                              

593 N.E.2d 617, 620 (1st Dist. 1992) (holding that unlike the insurer in Miranda, the insurer in this case presented ample 

evidence to rebut the presumption that the motorist was uninsured). 

14 The relevant section of the Illinois Insurance Guaranty Fund Act provides:  

“Other Insurance: (1) For any covered auto you own, this coverage section provides primary insurance. 

For any covered auto you don’t own, the insurance provided by this coverage  section is excess over 

any other collectible insurance.” 

15 Hasemann v. White, 177 Ill.2d 414, 686 N.E.2d 571, 572 (1997) (holding that plaintiffs could not recover from the Fund 

though they settled with their insurer far below policy limits and below the arbitration award granted because the Fund 
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The Fund’s liability is not coextensive with the insolvent insurer’s obligation under the policy. Id. Further, the 

Fund is not a source of “collectible insurance” under a solvent insurer’s “other insurance” clauses. Illinois Ins. 

Guar. Fund v. Farmland Mut. Ins. Co., 274 Ill.App.3d 671, 653 N.E.2d 856, 858 (1st Dist. 1995). The clear 

legislative intent behind the Fund is not to reimburse solvent insurers for payments made to their insureds 

under policies for which they received a premium. Id. The Fund was created to protect insureds from insolvent 

insurers, not solvent insurers. 

3. Hit-and-Run Accident 

Section 143(a) of the Illinois Insurance Code includes a provision requiring that all automobile insurance policies 

provide coverage for injuries resulting from hit-and-run accidents. The statute, however, does not define 

“hit-and-run” for purposes of recovery.16 Since the statute does not define the term, courts rely on commonly 

accepted definitions, such as “leaving the scene of an accident without stopping to render assistance or to 

comply with legal requirements.” Muller v. Fireman’s Fund Ins. Co., 289 Ill.App.3d 719, 682 N.E.2d 331, 335 (1st 

Dist. 1997). The Muller court held that an insured who was rendered unconscious during a multiple car accident 

was entitled to recover under a policy that defined uninsured vehicles to include “a hit-and-run vehicle whose 

operator or owner cannot be identified.” 

Some policies provide that the insured can only recover uninsured motorist coverage benefits if the identity of 

the hit-and-run driver is unascertainable. This may give rise to questions of fact where the driver remained at 

the scene of the accident for a short time before fleeing or the insured was able to provide a limited description 

of the driver. An injured person is certainly not obligated to chase a hit-and-run driver to guarantee entitlement 

to uninsured motorist coverage. Safeway Ins. Co. v. Hister, 304 Ill.App.3d 687, 710 N.E.2d 48, 53-4 (1st Dist. 

1999). 

To protect insurers from fraudulent hit-and-run claims, the Illinois Supreme Court has held that insurance 

policies may require that there be an actual physical contact between the insured vehicle and the unidentified 

                                                                                                                                                                                                              

was entitled to a setoff in the amount of plaintiff’s uninsured motorist policy limits and plaintiff’s loss did not exceed the 

policy limits).  

16 See Lemke v. Kenilworth Ins. Co., 109 Ill.2d 350, 487 N.E.2d 943, 945 (1985) (rejecting plaintiff’s argument that the 

absence of a definition of “hit-and-run vehicle” manifests the legislature’s intent to avoid imposing any conditions which 

would limit recovery). 
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hit-and-run driver as a condition of recovery.17  The court in Groshans v. Dairyland Ins. Co., 311 Ill.App.3d 876, 

726 N.E.2d 138, 141 (3d Dist. 2000), made clear that Illinois law does not mandate, but merely permits an 

automobile policy to require actual physical contact between the insured’s vehicle and the hit-and-run vehicle 

before the insured can recover. A policy’s physical contact requirement may be met where a hit-and-run 

vehicle collides with a third vehicle which, subsequently, collides with the insured vehicle. In Hartford Accident 

& Indem. Co. v. LeJeune, 114 Ill.2d 54, 499 N.E.2d 464, 466 (1986), the court determined that in such cases there 

was “a direct connection through a continuous and contemporaneously transmitted force from the hit-and-run 

vehicle.” 

The physical contact requirement is not satisfied when the hit-and-run vehicle collides with a third vehicle 

without contact to the insured vehicle. In Scanlon v. Maryland Cas. Ins. Co., 203 Ill.App.3d 340, 561 N.E.2d 301, 

305 (2d Dist. 1990), the court held that LeJeune did not apply where insured vehicle swerved off the road to 

avoid the hit-and-run vehicle which collided with a third vehicle. The court emphasized that the insured vehicle 

was not struck by the hit-and-run vehicle or the third vehicle. Id. In the absence of physical contact between the 

insured vehicle and the hit-and-run vehicle, the insured cannot recover under its uninsured motorist policy, even 

where the risk of a fraudulent claim is eliminated. In Kannel v. State Farm Mut. Auto. Ins. Co., 222 Ill.App.3d 

1013, 584 N.E.2d 540, 542 (2d Dist. 1991), the court held that lack of physical contact between the insured 

vehicle and the hit-and-run vehicle was a bar to coverage even though the parties stipulated to the existence of 

an unidentified vehicle that forced the insured motorist off the road, thus eliminating the risk of a fraudulent 

claim. Id. 

The physical contact requirement may be met where the insured vehicle is struck by at least a part of the 

hit-and-run vehicle. In Illinois Nat. Ins. Co. v. Palmer, 116 Ill.App.3d 1067, 452 N.E.2d 707 (1st Dist. 1983), the 

court granted coverage where the insured vehicle was struck by a lug nut from the hit-and-run vehicle. The 

crucial question for the Palmer court was whether there was a direct causal connection between the insured 

vehicle and the hit-and-run vehicle. Id. In other words, the “hit” need not be direct. Id. 

A series of incidents may amount to a direct causal connection even where the final act of the hit-and-run driver 

proximately causing the accident does not involve actual physical contact. Country Cos. v. Bourbon, 122 

Ill.App.3d 1061, 462 N.E.2d 526 (5th Dist. 1984). The Bourbon court granted coverage to an insured motorist 

who swerved to avoid an oncoming motorcycle after the motorcycle and another unidentified vehicle chased 

and bumped the insured vehicle, smashed the rearview mirror with a baseball bat and attempted to involve the 

                                                            

17 See Lemke v. Kenilworth Ins. Co., 109 Ill.2d 350, 487 N.E.2d 943, 945 (1985); Ferega v. State Farm Mut. Auto. Ins. Co., 58 

Ill.2d 109, 317 N.E.2d 550 (1974) (finding “constructive contact” insufficient to establish coverage. The court noted that the 

legislative intent behind the physical contact requirement necessitated actual contact.); But see Groshans v. Dairyland Ins. 

Co., 311 Ill.App.3d 876, 726 N.E.2d 138, 140 (3d Dist. 2000) (“a careful reading of Ferega reveals that the court, while 

determining that a provision in an insurance policy requiring physical contact is permissible under Illinois law, did not say 

that physical contact is always required in order to recover under an uninsured motorist provision…. [T]he supreme court 

never intended to insert within all insurance policies a physical contact requirement where none exists.”) 
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insured vehicle in a head on collision. Id. at 530. The court reasoned that these events were uninterrupted and 

sufficiently related to the ultimate injury to constitute one episode, as opposed to a series of separable 

incidents. Id. at 528. 

Where the actions of the uninsured motorist are intentional and criminal, as opposed to purely accidental, the 

injury is considered from the perspective of the unsuspecting victim. Id. at 530. Though the person inflicting the 

injury may be doing so intentionally, from the victim’s standpoint the injury is as unexpected and unforeseen as 

an accident. Id. As long as the insured did not provoke the attack, the general rule is to characterize the incident 

as an accident. However, where there is no direct contact between the insured vehicle and the uninsured 

vehicle, and the instrumentality of the victim’s injury is not the uninsured vehicle, coverage will be denied.18 

4. Uninsured Motorist Coverage For An “Insured” Vehicle 

An insured motorist is not permitted to recover under the uninsured motorist provision of the insurance policy 

unless the vehicle at fault falls within the definition of “uninsured” as set out in the policy. Where the insured 

claimant is injured by an insured tortfeasor, but denied coverage under the liability provision of the policy, 

Illinois courts will generally give a more expansive reading to the UM provision of the claimant’s policy to 

afford coverage. Even where a vehicle and driver are insured as to all others except the claimant, if the claimant 

is excluded from coverage, the vehicle is considered to be uninsured. Barnes v. Powell, 49 Ill.2d 449, 275 N.E.2d 

377, 379-80 (1971). The Barnes court held that a claimant could recover under the UM provision of her policy 

where her vehicle was driven by an uninsured driver and the claimant was precluded from recovering under 

her policy’s liability provision. 

Though the policy may define “uninsured vehicle” unambiguously, this definition may not always control the 

application of the Insurance Code’s UM coverage mandate. Id. at 379; accord Madison County Auto Ins. Co. v. 

Goodpasture, 49 Ill.2d 555, 276 N.E.2d 289, 290 (1971). An insured vehicle may be deemed uninsured for 

purposes of a UM provision where an injured party is denied recovery under the liability portion of the at fault 

motorist’s policy due to exclusionary language in the policy. Kerouac v. Kerouac, 99 Ill.App.3d 254, 425 N.E.2d 

543 (3d Dist. 1981). The Kerouac court granted coverage despite exclusions precluding recovery under the 

policy’s liability provisions. Id. 

A claimant may also recover under its UM provision where it was not expressly denied coverage under the at-

fault motorist’s policy. Comet Casualty Co. v. Jackson, 125 Ill.App.3d 921, 467 N.E.2d 269, 271 (1st Dist. 1984). 

The Comet court rejected defendant’s argument that claimant was not expressly denied coverage because the 

                                                            

18 See Curtis v. Birch, 114 Ill.App.3d 127, 448 N.E.2d 591, 595 (1st Dist. 1983) (holding that gun shots fired from an 

unidentified passing vehicle did not satisfy the direct contact requirement, noting that the gunshots could have been fired 

by a pedestrian or bicyclist with the same result); accord Yutkin v. United States Fidelity & Guar. Co., 146 Ill.App.3d 953, 497 

N.E.2d 471 (1st Dist. 1986) (holding that where insured hits a tire lying on the highway there is no direct contact because 

the origin of the tire is unascertained); see also State Farm Mut. Auto. Ins. Co. v. Benedetto, 2015 IL App (1st) 141521, ¶ 18, 

32 N.E.3d 732, 738 (holding that wind shear from a truck did not “strike” or “hit” a motorcycle). 
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claimant’s inability to recover was clear. Id. Additionally, an insured vehicle may also be deemed uninsured for 

purposes of a UM provision where liability coverage in fact exists, but the insurer denies coverage. A claimant 

may recover under its UM provision without proving the validity of the other insurer’s denial of coverage. 

Zurich v. Country Mut. Ins. Co., 65 Ill.App.3d 608, 382 N.E.2d 131 (2d Dist. 1978). Essentially, where liability 

coverage is not available, Illinois courts will grant coverage under the UM provision of the insured’s policy. 

B. The Underinsured Motor Vehicle 

An underinsured motor vehicle is generally understood to be a vehicle whose total amount of applicable 

liability coverage limits is less than the underinsured motorist coverage limits maintained by the insured at the 

time of the accident. State Farm Mut. Auto Ins. v. Villicana, 181 Ill.2d 436, 692 N.E.2d 1196, 1200 (1998). Like 

uninsured motorist coverage, underinsured motorist coverage was established to protect insured motorists 

from other, “less responsible” motorists. Disputes have arisen where multiple claimants depleted an at-fault 

insured motorist’s limits and the policy limits were inadequate to compensate all the injured parties for the full 

extent of their injuries. The Illinois Insurance Code defines the term “underinsured motor vehicle” in relevant 

part as follows: 

[A] motor vehicle whose ownership, maintenance or use has resulted in bodily 

injury or death of the insured, as defined in the policy, and for which the sum of 

the limits of liability under all bodily injury liability insurance policies or under 

bonds or other security required to be maintained under Illinois law applicable 

to the driver or to the person or organization legally responsible for such vehicle 

and applicable to the vehicle, is less than the limits for underinsured coverage 

provided the insured as defined in the policy at the time of the accident. The 

limits of liability for an insurer providing underinsured motorist coverage shall 

be the limits of such coverage, less those amounts actually recovered under the 

applicable bodily injury insurance policies, bonds or other security maintained 

on the underinsured motor vehicle.   

215 ILCS 5/143a-2(4) (West 2016). 

Initially, the majority of courts applied the definition of underinsured motor vehicle found in the first sentence 

of the statute.19 These courts focused on the first sentence, finding it unambiguous and ruling in favor of the 

insurer when insureds would file claims to recover the difference between the at-fault motorist’s limits and the 

insured’s injuries. Golliday v. Allied American Ins. Co., 271 Ill.App.3d 465, 648 N.E.2d 157 (1st Dist. 1995). A 

minority of courts followed a contrary approach, however. These courts, finding the statute to be ambiguous, 

relied on the legislative history of section 143a to prevent an “absurd or unjust result.” Hathaway v. Standard 

                                                            

19 See Illinois Farmers Ins. Co. v. Tabor, 267 Ill.App.3d 245, 642 N.E.2d 159 (2d Dist. 1994); Purlee v. Liberty Mut. Fire Ins. 

Co., 260 Ill.App.3d 11, 631 N.E.2d 433 (5th Dist. 1994); Moriconi v. Century Ins. of Ill. Inc., 193 Ill.App.3d 904, 550 N.E.2d 637 

(4th Dist. 1990). 
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Mut. Ins. Co., 285 Ill.App.3d 67, 673 N.E.2d 725 (5th Dist. 1996). The Hathaway court found in favor of the 

insured where the tortfeasor’s bodily injury liability limits had been exhausted before each of the multiple 

accident victims had received full compensation. The trial court dismissed the claims based on the policy 

definitions of the term “underinsured motorist.” The appellate court reversed, rejecting Illinois precedent based 

on its review of the legislative history. 

One court followed the Hathaway reasoning outside of the multiple claimant context. In Koperski v. Amica Mut. 

Ins. Co., 287 Ill.App.3d 494, 678 N.E.2d 734 (1st Dist. 1997), the court found in favor of injured insured where 

the tortfeasor carried liability coverage in the total amount of $125,000 per person and $350,000 per 

occurrence. The insured had underinsured motorist coverage with a “single limit” of $300,000 for each accident. 

Id. at 736. The trial court found that the $300,000 “single limit” limit of the underinsured motorist policy must 

be compared to the “per person” rather than the “per occurrence” limits of the other driver’s insurance. Id. The 

appellate court affirmed, finding that under the statute, the relevant factor is the amount the injured party can 

actually receive from the tortfeasor. Id. at 737. 

The dissent criticized the plurality opinion as “judicial legislation” which opposed the plain meaning of the 

statute. Id. at 1030. Courts that have followed the Cummins decision have concluded that to do otherwise would 

place the plaintiff in a worse position than if the plaintiff were injured by a motorist who carried liability 

insurance in the same amount as the policyholder. This result would be contrary to the legislative intent of the 

statute. Smith v. Allstate Ins. Co., 292 Ill.App.3d 432, 686 N.E.2d 74, 77 (1st Dist. 1997). The Smith court 

commented that adequate insurance in a single claimant situation may be not be adequate in a multiple 

claimant situation. Id. 

McKinney v. American Standard Ins. Co., 296 Ill.App.3d 97, 694 N.E.2d 200 (3d Dist. 1998), however, reached a 

different outcome by distinguishing the policy’s definition of an underinsured motor vehicle from the statutory 

definition of an underinsured motor vehicle in the Cummins case. In McKinney, the insured’s wife and unborn 

child were killed as a result of tortfeasor Cromie’s negligence. Id. at 201. Cromie’s insurer paid McKinney the 

policy’s per accident limit of $300,000. Id. Cromie, an underinsured motorist, personally paid McKinney another 

$18,000. McKinney brought suit against his insurer, seeking to recover the difference between the amount paid 

and his total damages under his uninsured motorist coverage. Id. The policy defined an underinsured motor 

vehicle as a vehicle with “a liability ... policy ... which provides bodily injury liability limits less than the damages 

an insured person is legally entitled to recover.” Id. The policy’s underinsured motorist limit was $50,000 per 

accident. The trial court granted summary judgment in favor of the insurer, holding that the at fault driver was 

not underinsured as Cromie’s policy limits were greater than the $50,000 underinsured motorist limits. The 

appellate court reversed, finding that if McKinney can prove damages greater than $318,000, Cromie would be 

considered an underinsured motorist. Id. at 202. The court also found the limits of liability provision of the 

underinsured coverage endorsement ambiguous and granted coverage for the difference between the amount 

recovered and the actual damages. Id. at 203. The provision stated, “any amounts payable will be reduced by a 

payment made or amount payable by or on behalf of any person or organization which may be legally liable.” Id. 
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at 202. The McKinney court found amounts payable to be susceptible to more than one reasonable 

interpretation based on the insured’s reasonable expectations.20 

In Thurman v. Grinnell Mutual Reinsurance Co., 327 Ill. App. 3d 920, 764 N.E.2d 130 (5th Dist. 2002), the Illinois 

Appellate Court, Fifth District, held that Section 143a-2(4) of the Insurance Code only permits an injured party 

to recover underinsured motorist benefits when the underinsured motorist limits exceed the at-fault driver’s 

bodily injury liability limits. The court further held that the fact that the available limits of the at-fault driver’s 

policy have been eroded by payments to other claimants is not relevant under the amendment to Section 

143a-2(4). The Fifth District held that the Illinois Supreme Court’s decision in Cummins v. Country Mutual 

Insurance Co., 687 N.E.2d 1021 (1997) was not controlling as the amendment to Section 143a-2(4) of the code 

took place after the accident giving rise to the Cummins case, and, therefore, was not considered by the Illinois 

Supreme Court in Cummins. In 1987, the first paragraph of Section 143a-2(4) was amended to include the 

following sentence: 

However, the maximum amount payable by the underinsured motorist coverage carrier shall 

not exceed the amount by which the limits of the underinsured motorist coverage exceeds the 

limits of the bodily injury liability insurance of the owner or operator of the underinsured 

motor vehicle. 

The Fifth District found that this amendment clearly indicated the General Assembly’s intent to restrict 

underinsured motorist coverage from providing benefits where the limits of the at-fault driver’s bodily injury 

liability coverage (as opposed to the amount actually recovered from the at-fault driver’s insurance) exceed the 

underinsured motorist coverage limits. 

C. “Motor Vehicle” Defined 

Policy language dictates the limits of the term “motor vehicle” when expressed clearly and unambiguously. 

However, even where the policy language unambiguously excludes a particular class of vehicle from coverage, 

the exclusion may be unenforceable where it violates Section 143(a) of the Illinois Insurance Code.21 

                                                            

20 Cf. Giardino v. Amer. Fam. Ins., 164 Ill.App.3d 389, 517 N.E.2d 1187 (2d Dist. 1987) (construing identical language to that 

in the McKinney policy, the Giardino court held that the plaintiff was not entitled to recovery because the “amount 

payable” to the insured equaled the underinsured coverage limit reduced by any payment from the tortfeasor. In so doing, 

the court considered the statutory definition and noted that its holding brought the policy in line with the Code). 

21 See Ellis v. Sentry Ins. Co., 124 Ill.App.3d 1068, 465 N.E.2d 565, 568-569 (1st Dist. 1984) (holding that a policy provision 

limiting uninsured motorist coverage to injuries arising out of “a car accident while occupying a car” or “as a pedestrian, as 

a result of having been struck by an uninsured motor vehicle” to be unenforceable because it furnished less coverage than 

that required by Section 143(a) of the Illinois Insurance Code. Motorcycles must be included within the definition of “motor 

vehicle” for purposes of uninsured motorist coverage); Hartford Accident & Indem. v. Holanda, 127 Ill.App.2d 472, 262 

N.E.2d 359, 362 (1st Dist. 1970) (holding that the real issue was not whether a motor scooter was an “uninsured automobile 

as defined by the policy, but whether the policy in question furnished the level of coverage required by Section 143(a) of 
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The Illinois Insurance Code does not define “motor vehicle,” so courts have relied upon the definition 

contained in the Illinois Vehicle Code.22 Id. The Vehicle Code defines “motor vehicle” as “[e]very vehicle which 

is self-propelled and every vehicle which is propelled by electric power obtained from overhead trolley wires, 

but not operated upon rails, except for vehicles moved solely by human power, motorized wheelchairs, low-

speed electric bicycles, and low-speed gas bicycles.” 625 ILCS 5/1-146 (West 2016). This broad definition 

imposes a substantial duty on insurers to insure most vehicles for use on-road as well as most dual purpose 

vehicles. State Farm Mut. Ins. Co. v. Pfannebecker, 64 Ill.App.3d 582, 381 N.E.2d 796, 798 (5th Dist. 1978), 

suggests that an insurer may be able to successfully argue against coverage for a single purpose vehicle 

“designed particularly for off road use.” Id. at 798. The Pfannebecker court held that a vehicle capable of being 

licensed and titled for use on public roads falls within the statutory requirements for coverage under the Illinois 

Insurance Code. 

VI. LEGAL ENTITLEMENT TO RECOVERY 

Many UM and UIM policies contain language limiting benefits to those which a claimant is “legally entitled to 

recover” from the uninsured or underinsured driver. The phrase “legally entitled to recover” is generally 

understood to mean that a claimant must be able to assert and prove a claim that would enable the claimant 

to recover damages. Allstate Ins. Co. v. Elkins, 77 Ill.2d 384, 396 N.E.2d 528, 531 (1979). Insurers insert 

entitlement provisions into the policy hoping to minimize their exposure to unrecoverable claims. Defenses that 

a tortfeasor may assert to defeat the insured’s claim, particularly limitations or immunity defenses, are relevant 

to the analysis whether the insured’s ability to recover against the tortfeasor. Disputes in this area arise when 

insureds, who cannot recover from a defendant because of an immunity defense, seek to recover under their 

own UM and UIM policies. 

This issue commonly surfaces where the injured party receives workers’ compensation benefits. Insurers 

generally argue that workers’ compensation is the injured party’s exclusive remedy, rendering the injured party 

ineligible for UM/UIM benefits under the insurance policy. Williams v. Country Mut. Ins. Co., 28 Ill.App.3d 274, 

328 N.E.2d 117, 119-20 (1st Dist. 1975). The Williams court held that employees covered under workers’ 

compensation were precluded from bringing a common law action against a co-employee because the injury 

arose out of and in the course of their employment and the employee had obtained his workers’ compensation 

benefits. Courts reason that the uninsured motorist statute does not abrogate the public policy objective of 

protecting employers and employees under the Workers’ Compensation Act. Atlantic Mut. Ins. Co. v. Payton, 

289 Ill.App.3d 866, 682 N.E.2d 1144, 1149 (1st Dist. 1997). 

Historically, this issue arose primarily in the context of interspousal immunity, where the interspousal immunity 

statute (since repealed in 1988) prohibited spouses from suing each other for torts causing injury to one of the 

                                                                                                                                                                                                              

the Illinois Insurance Code. The court ultimately concluded that a provision excluding coverage for an uninsured motor 

scooter is unenforceable). 

22 See also Hartford Accident & Indem. v. Holanda, 127 Ill.App.2d 472, 262 N.E.2d 359, 362 (1st Dist. 1970). 
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spouses. Elkins, 396 N.E.2d at 531. Insurers argued that under the statute spouses were not legally entitled to 

recover from one another for injuries sustained while riding as a passenger in a vehicle driven by the other 

spouse, and therefore, should be ineligible to recover under the policy. 

In Elkins, the Illinois Supreme Court held that the interspousal immunity statute did not operate to terminate 

the injured spouse’s cause of action, rather it granted the tortfeasor spouse an immunity. Id. at 531. The court 

reasoned that this immunity was similar to a defense and could be waived by the tortfeasor spouse. The same 

reasoning has been effectively applied to cases involving parent-child immunity. Perkins v. State Sec. Ins. Co., 

192 Ill.App.3d 103, 548 N.E.2d 568, 570 (1st Dist. 1989). The Perkins court held that minors are not substantively 

barred from asserting claims against their parents because parent-child immunity is analogous to interspousal 

immunity and, thus, should be treated similarly. 

However, attempts to apply the reasoning set forth in spousal immunity cases to workers’ compensation cases 

has proven unsuccessful due to the differing public policy reasons and application of the two statutes. Atlantic 

Mut. Ins. Co. v. Payton, 289 Ill.App.3d 866, 682 N.E.2d 1144, 1146 (1st Dist. 1997). The Payton court noted that 

when the legislature created spousal immunity, it did not create a remedy for the injured spouse. However, 

when the legislature created workers’ compensation, it abolished common law tort causes of action between 

employers and employees and between co-employees and provided the no-fault workers’ compensation 

system. 

Attempts to extend the Elkins reasoning to the contributory negligence defense have proven unsuccessful, as 

well. Little v. Economy Preferred Ins. Co., 286 Ill.App.3d 372, 675 N.E.2d 1048, 1049 (5th Dist. 1997). The Little 

court rejected the insured’s argument that the insurer should not be permitted to assert the tort defense of 

contributory negligence to defeat the insured’s contractual uninsured motorist claim. Id. The court reasoned 

that the contributory negligence defense, unlike spousal immunity, is a factual defense that may bar an action 

by a third party. Id. Further, the contributory negligence statute is designed to apply to “all actions,” and is not 

personal to the underinsured driver. Id. So, under this line of cases, most defenses that would be available to the 

defendant are available to the insurer for purposes of determining the insured’s legal entitlement to recovery. 

VII. COVERAGE EXCLUSIONS 

A. The Family Car Exclusion And Non-Accident Vehicles 

The “family car exclusion” generally prevents an automobile which is furnished for the regular use of an 

insured, the insured’s spouse or any relative who lives with the insured from being deemed an underinsured 

motor vehicle. This policy provision has been challenged by insureds on the grounds that it undermines the 

public policy behind the uninsured motor vehicle statute. The Illinois Supreme Court held the family car 

exclusion does not violate public policy in State Farm Mut. Auto. Ins. v. Villicana, 181 Ill.2d 436, 692 N.E.2d 1196 

(1998). In support of this ruling, the court reasoned that underinsured motorist coverage was not designed to 

provide consumers with protection from their own insurance decisions, rather the statute was enacted to 

protect consumers from the insurance decisions of other drivers. The Villicana court found the family car 

exclusion only operates to prevent the policyholder from creating a situation after the fact, in which another 
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vehicle for which he is legally responsible can be deemed underinsured with respect to himself or his additional 

insureds.23 Id. at 1203. 

B. Settlement Without Written Consent 

Insurers generally insert policy provisions baring recovery for bodily injury under uninsured and underinsured 

motorist policies when the insured settles the bodily injury claim without the insurer’s written consent. The 

dispute concerning these provisions centers around whether this type of exclusion is valid and enforceable and, 

if valid, whether the insurer must be prejudiced by the settlement to invoke the exclusion.24 More recent cases 

have upheld provisions requiring the written consent of insurers to settlements, but only where the provision 

requires that the insurer be prejudiced by the settlement should notice be withheld.25 When, however, an 

insured does properly request the insurer’s consent to a settlement, the insurer may not arbitrarily or 

unreasonably withhold its consent. Mulholland v. State Farm Mut. Auto. Ins. Co., 171 Ill.App.3d 600, 527 N.E.2d 

29, 33 (5th Dist. 1988).26 

Where an insurer has an opportunity to protect its rights, but fails to do so, courts are reluctant to enforce 

consent provisions. In Richter v. Standard Mut. Ins. Co., 279 Ill.App.3d 501, 664 N.E.2d 1140 (5th Dist. 1996), the 

insurer argued that its subrogation rights were prejudiced by the insured’s signing of a general release in favor 

of an uninsured motorist because the insured failed to notify or obtain written consent from the defendant of 

her intent to settle. Id. at 1143. The court found that the insured had not settled for an amount which included 

the insurer’s subrogation interests. Id. at 1144. The insurer’s subrogation rights were thus preserved and the 

insurer was not prejudiced by the settlement agreement. Further, correspondence between the parties 

indicated that the uninsured motorist and her insurer had knowledge of the insurer’s subrogated interest prior 

                                                            

23 In Villicana, the court upheld the family car exclusion provision where a daughter was injured in an accident while riding 

as a passenger in her father’s car, the insured, while the car was being operated by a third party. The daughter recovered 

the $100,000 limit of that car’s insurance policy, as well as the $20,000 limits of the third party’s insurance. The daughter 

then made a claim under the higher limits of underinsured motorist coverage of a non-accident vehicle owned by her 

father. The court held that the claim was barred under the family car exclusion. 

24 See Tuthill v. State Farm Ins. Co., 19 Ill.App.3d 491, 311 N.E.2d 770 (5th Dist. 1974) (holding the exclusion is valid and 

enforceable regardless of whether the insurer was prejudiced by the settlement). But see Marsh v. Prestige Ins. Group, 58 

Ill.App.3d 894, 374 N.E.2d 1268 (1st Dist. 1968) (finding in favor of the insured since the subrogation rights of the insurer 

were not jeopardized). 

25 See Mulholland v. State Farm Mut. Auto. Ins. Co., 171 Ill.App.3d 600, 527 N.E.2d 29, 33 (5th Dist. 1988) (upholding 

written consent provision but finding that insurer was not harmed by the settlement as required by the policy provision so 

the exclusion did not bar recovery). See also Marsh v. Prestige Ins. Group, 58 Ill.App.3d 894, 374 N.E.2d 1268, 1270 (1st 

Dist. 1978). 

26 See also Andeen v. Country Mut. Ins. Co., 70 Ill.App.2d 357, 217 N.E.2d 814 (3d Dist. 1966). 
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to the release. Id. The court also found that the insurer could have secured its rights but failed to do so. Id. at 

1145. Based on these findings, the court ultimately held that the insurer wrongfully denied the insured’s claim. 

C. Owned And Undeclared Vehicle 

Policy exclusions denying coverage to an insured occupying a vehicle that is owned by the insured but 

undeclared are generally rejected by Illinois courts. In Doxtater v. State Farm Mut. Auto. Ins. Co., 8 Ill.App.3d 

547, 290 N.E.2d 284 (1st Dist. 1972),27 the appellate court found that the uninsured motorist statute requires 

insurers to provide uninsured motorist coverage for insureds whether or not they were occupying or operating 

vehicles declared in the policy.28 This holding was grounded in the Illinois Supreme Court’s decision in Barnes v. 

Powell, 49 Ill.2d 449, 275 N.E.2d 377 (1971), to interpret 143(a) expansively, as well as the supreme court 

decisions of sister states construing the same exclusion. Doxtater, 290 N.E.2d at 288. This rationale has been 

extended to underinsured motorist coverage, as well. Phoenix Ins. Co. v. Rosen, 242 Ill. 2d 48, 58, 949 N.E.2d 

639, 646 (2011) (citing Sulser v. County Mut. Ins. Co., 147 Ill.2d 548, 555–58, 169 Ill.Dec. 254, 591 N.E.2d 427 

(1992)) (stating that the legislative history reveals that the legislature wished to avoid the absurdity of a 

situation where a policyholder would receive fewer benefits if injured by an underinsured motorist rather than 

by an uninsured motorist). Other courts have refused to apply the exclusion on factual grounds. Brophy v. Inter. 

Ins. Ex. of Chicago Motor Club, 56 Ill.App.3d 173, 371 N.E.2d 1081, 1083 (1st Dist. 1977)  

However, even an expansive reading of the uninsured motorist statute does not prohibit the parties from 

designating which individuals are insureds for purposes of determining coverage. Pellegrini v. Jankoveck, 245 

Ill.App.3d 35, 614 N.E.2d 319, 322 (1st Dist. 1993). The Illinois uninsured motorist statute requires uninsured 

motorist coverage only for those persons who are insured for liability purposes. Where a plaintiff is excluded 

from an unambiguous policy definition of “insured,” courts are hesitant to find a public policy reason to extend 

uninsured motorist coverage. Id. at 323. Further, where policy provisions specifically exclude individuals that 

“own a private passenger automobile,” courts have upheld such exclusions as reasonable and not in conflict 

with the statute.29 American Family Mut. Ins. Co. v. Kittinger, 147 Ill.App.3d. 586, 498 N.E.2d 256 (1st Dist. 1986). 

                                                            

27 In Doxtater the insured’s son collided with an uninsured motorist while driving his motorcycle. The defendant insurer 

denied coverage because the motorcycle was not listed on the declarations page of the policy. The court held the exclusion 

to be unenforceable because it conflicted with section 143(a) of the Illinois Insurance Code. 

28 See also Roby v. Illinois Founders Ins. Co., 57 Ill.App.3d 89, 372 N.E.2d 1097, 1100-01 (1st Dist. 1978). 

29 See also Carlson v. American Family Ins. Co., 223 Ill.App.3d 943, 585 N.E.2d 1272 (holding that plaintiff was not entitled to 

uninsured motorist coverage under father’s insurance because plaintiff was excluded from the definition of relative by 

virtue of his ownership of a vehicle). 
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D. Workers’ Compensation 

If an injured employee receives benefits under the Illinois Workers Compensation Act,30 a lien attaches in favor 

of the employer (or the employer’s insurer) to any recovery the employee receives from the tortfeasor who 

caused the injury for which benefits were paid. Woodward v. Pratt, Bradford & Tobin, P.C., 291 Ill.App.3d 807, 

684 N.E.2d 1028, 1030 (5th Dist. 1997); citing Kimpling v. Canty, 13 Ill.App.3d 919, 300 N.E.2d 839 (4th Dist. 

1973). If the employee agrees to receive compensation from the employer or accept any payment relating to 

such compensation, or to institute proceedings to recover for the injury, the employer may claim a lien upon any 

award, judgment or fund out of which the employee might be compensated by a third party. Id. The purpose 

behind this rule is to prevent double recovery, essentially giving the employer even more than a right of 

subrogation, since the lien must be actively protected by all with knowledge of its existence. Chicago Transit 

Auth. v. Yellow Cab Co., 110 Ill.App.3d 379, 442 N.E.2d 546, 550 (1st Dist. 1982). 

However, it is well settled that an employer may not assert a lien pursuant to section 5(b) of the Workers’ 

Compensation Act against the proceeds of an uninsured motorist insurance claim to recover benefits paid to 

the employee under the workers’ compensation plan. Terry v. State Farm Mut. Auto. Ins. Co., 287 Ill.App.3d 8, 

677 N.E.2d 1019, 1022 (2d Dist. 1997). This is true regardless of whether the employer pays the insurance 

premiums for the uninsured motorist coverage. Further, an employer has no right to file the uninsured motorist 

claim itself, even if the injured employee fails to make the claim. Id. The uninsured motorist claim is deemed to 

be a separate cause of action from the action for damages against the negligent driver that caused the injury, 

despite the fact that the elements of damage are identical in both claims. As such, the employer has no interest 

in uninsured motorist payments to the injured employee. Hartford Accident & Indem. Co. v. Cummings, 66 

Ill.App.3d 704, 384 N.E.2d 119 (1st Dist. 1978). Most uninsured/underinsured motorist coverages reflect these 

rulings by the insertion of an exclusion of any claim made by an employer or other workers’ compensation lien 

holder. 

                                                            

30 Section 5(b) of the Workers’ Compensation Act provides: 

Where the injury or death for which compensation is payable under this Act was caused under the 

circumstances creating a legal liability for damages on the part of some person other than his employer to 

pay damages, then legal proceedings may be taken against such other person to recover damages 

notwithstanding such employer’s payment of or liability to pay compensation under this Act. In such case, 

however, if the action against such other person is brought by the injured employee or his personal 

representative and judgment is obtained or paid, or settlement is made with such other person, either 

with or without suit, then from the amount received by such employee or personal representative there 

shall be paid to the employer the amount of compensation paid or to be paid by him to such employee or 

personal representative including amounts paid or to be paid pursuant to paragraph (a) of Section 8 of 

this Act. 

820 ILCS 305/5(b) (West 2016). 
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E. Named Driver Exclusion 

Section 143(a) of the Illinois Insurance Code is generally understood to be a protective measure for insureds 

against other vehicles that are not owned or occupied by the policyholder and not covered under the 

policyholder’s policy. Rockford Mut. Ins. Co. v. Econ. Fire & Cas. Co., 217 Ill.App.3d 181, 576 N.E.2d 1141, 1144 

(5th Dist. 1991). In Rockford, a passenger was killed while riding in an insured vehicle which was being operated 

by a driver listed in a named driver exclusion endorsement. Id. at 1142. The Rockford court upheld the named 

driver exclusion, reasoning that the purpose of Section 143(a) is to provide protection for policyholders and 

named insureds for whose benefit the protection is contracted and not to protect parties outside the 

agreement. Id. at 1145. Outside parties can recover under their own insurance policies. Id. Thus, named 

insured exclusions for UM/UIM coverage are generally given effect in Illinois. 

VIII. COVERAGE CONDITIONS 

A. Other Insurance, Exclusionary Clauses And Stacking 

To prevent multiple recoveries where more than one policy applies to a claim, policies generally contain “other 

insurance,” and “limits of liability” provisions to prohibit the accumulation of benefits from different insurance 

policies or from different automobiles insured under the same policy. This issue is generally referred to as the 

“stacking” of coverage.  

1. Other Insurance Clauses 

The Illinois Insurance Code provides that where the insured has uninsured motorist coverage under more than 

one policy the insurer may insert terms, i.e., “other insurance” clauses, that limit recovery to the highest limits 

in any applicable policy.31 The Illinois Supreme Court has held that the purpose of the uninsured motorist 

statute is not defeated by the application of an exclusionary clause that prohibits an insured to look to 

uninsured motorist coverage for compensation to exceed that collected under another policy’s uninsured 

motorist coverage provision. Luechtefeld v. Allstate Ins. Co., 167 Ill.2d 148, 656 N.E.2d 1058, 1061 (1995). In 

Luechtefeld, the plaintiff was operating a motorcycle he owned when he was struck by an uninsured motorist. 

The plaintiff was insured by two carriers. The first settled for the limit of the uninsured motorist coverage. The 

plaintiff argued that the settlement obtained from the original insurer did not fully compensate him for his 

                                                            

31 The Illinois Insurance Code provides: 

Nothing herein shall prohibit an insurer from setting forth policy terms and conditions which provide that 

if the insured has coverage available under this section under more than one policy or provision of 

coverage, any recovery or benefits may be equal to, but may not exceed, the higher of the applicable 

limits of the respective coverage, and the limits of liability under this Section shall not be increased 

because of multiple motor vehicles covered under the same policy of insurance. 

215 ILCS 5/143a-2(5) (West 2016). 
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injuries. Id. at 1060. The second policy, which covered the plaintiff’s three automobiles, contained an 

exclusionary clause. The “Uninsured Motorists” clause provided, “[w]e will pay damages for bodily injury... 

which a person insured is legally entitled to recover from the owner or operator of an uninsured auto ... .” The 

“Exclusions” section further provided, “This coverage does not apply to: ... (3) Any person while in, on, getting 

into or out of a vehicle you own which is insured for this coverage under another policy.” 

The insurer argued that the exclusionary clause prohibited the insured from looking to its policy for uninsured 

motorist coverage under the facts of the case. The court found no ambiguity in the exclusionary language. 

Further, the plaintiff’s recovery under the original policy put the plaintiff in the same position he would have 

been in had the driver at fault been minimally insured. Id. at 1061. The Luechtefeld court further noted that the 

payment of multiple premiums for uninsured motorist protection does not violate public policy even where the 

insured is limited to a single recovery. Luechtefeld, 656 N.E.2d at 1063, citing Menke v. Country Mut. Ins. Co., 78 

Ill.2d 420, 401 N.E.2d 539 (1980). 

The issue becomes more convoluted when, unlike the scenario in Luechtefeld, an employee is injured while 

driving a vehicle owned and insured by its employer. In Illinois Farmers Ins. Co. v. Cisco, 178 Ill.2d 386, 687 

N.E.2d 807, 808 (1997), the injured employee plaintiffs sought to collect additional uninsured motorist benefits 

under policies issued to them under their personal vehicles in addition to the recovery obtained under their 

employer’s uninsured motorist policy provision.32 The “other insurance” provision at issue stated that 

“uninsured motorist coverage will not apply for a vehicle other than your insured car, unless the owner of that 

vehicle has no other insurance applicable to this part.” Id. at 810. The court found in favor of the insured, 

reasoning: 

... Illinois Farmers attempts to condition the uninsured-motorist coverage of its policy on the 

availability of similar coverage on a non-owned vehicle rather than on the uninsured status of 

the person causing the insured’s injury. Because the focus of the statute requiring coverage is on 

the uninsured status of the person causing the insured’s injury, we believe that a provision 

conditioning uninsured-motorist coverage on the availability of another party’s 

uninsured-motorist coverage is contrary to the statute and is therefore void. 

Cisco, 687 N.E.2d at 811. 

                                                            

32 See also Willison v. Econ. Fire & Cas. Co., 294 Ill.App.3d 793, 690 N.E.2d 1073 (4th Dist. 1998). In Willison, a son brought a 

declaratory judgment action, contending that he was entitled to stack underinsured motorist benefits under his parents’ 

personal automobile insurance policy with benefits under a business automobile insurance policy issued to his father by the 

same insurer. The appellate court rejected the plaintiff’s argument that the policy was ambiguous because it contained two 

anti-stacking clauses, only one of which appeared to apply to the plaintiff. The court held that an insurer can create 

different classes of insureds under the underinsured coverage and not under the liability coverage without creating an 

ambiguity.  
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The Cisco court reconciled this holding with the Luechtefeld holding on the basis that the insured in Luechtefeld 

had the opportunity to select the policy and limits that applied to the owned vehicle in which the injury 

occurred. The insured was therefore bound by its own coverage choices. Conversely, the Cisco plaintiffs did not 

have the ability to select the coverage on the vehicles they were driving at the time of the injury. Id. at 811. 

The appellate court in Armando v. State Farm Mut. Auto. Ins. Co., 323 Ill. App. 3d 153, 751 N.E.2d 582 (1st Dist. 

2001), analyzed the decisions of both Cisco and Luechtefeld and arrived at two principles: 

“…public policy dictates that (1) the insured must be placed in substantially the same position he 

would have occupied if the tortfeasor had been minimally insured; and (2) an insured who 

chooses to purchase higher levels of uninsured motorist coverage is entitled to the difference 

between his own coverage and the coverage afforded to him by a non-owned vehicle.” 

 

Applying these principles, the Armando court held that the “other insurance” clause at issue was enforceable 

because the clause satisfied both these principles and, therefore, did not violate public policy. The “other 

insurance” clause at issued provided: “…this coverage applies: … as excess to any uninsured motor vehicle 

coverage which applies to the vehicle or driver as primary coverage, but … only in the amount by which it 

exceeds the primary coverage.” The court disagreed with the insured because it found that the policy provision 

not only guaranteed that the insured is never deprived of uninsured motorist coverage, but it also ensured that 

the insured would receive coverage up to the limits that he selected and paid for. The court further rejected the 

insured’s additional argument that he should be permitted to stack the two policies he was insured under so 

that he could receive double compensation. The court reasoned that stacking the policies would violate public 

policy since the insured had already fully recovered “the amount for which he bargained” under one of the 

policies. 

2. Anti-Stacking Clauses 

Many insurance policies contain “anti-stacking” provisions in their policies to specifically address the issue of 

multiple policies issued by a single insurer. Where the language of the policy is unambiguous, it will be applied 

as written as long as it does not contravene public policy. Menke v. Country Mut. Ins. Co., 78 Ill.2d 420, 401 

N.E.2d 539, 541 (1980). In Menke, the Illinois Supreme Court enforced an anti-stacking clause that clearly 

stated that the “total limit of liability” under all of the policies “shall not exceed the highest applicable limit ... 

under any one policy.” Id.  

The Illinois Supreme Court upheld an anti-stacking clause in Grzeszczak v. Illinois Farmers Ins. Co., 168 Ill.2d 

216, 659 N.E.2d 952, 955 (1995), where the policy contained the following language, almost identical to that 

contained in the Menke anti-stacking clause33: 

                                                            

33 See also American Family Mut. Ins. Co. v. Martin, 312 Ill.App.3d 829, 728 N.E.2d 115 (2d Dist. 2000) for a case post 

Grzeszczak where a court held that a similar anti-stacking provision unambiguously provided that the insured could not 

stack UIM coverages of multiple parties. 
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Two or More Cars Insured  

With respect to any accident or occurrence to which this and any other auto policy issued to 

you by any member company of the Farmers Insurance Group of Companies applies, the total 

limit of liability under all the policies shall not exceed the highest applicable limit of liability 

under any one policy. 

Grzeszczak, 659 N.E.2d at 955. 

The Grzeszczak court rejected the plaintiff’s argument that she was entitled to aggregate the limits of the 
uninsured motorist coverage in two policies issued by the same insurer for two different automobiles. The 
plaintiff argued that though the anti-stacking language may have been facially unambiguous, the circumstances 
under which the policies were executed, along with her reasonable expectation of certain coverage, rendered 
the language ambiguous. Grzeszczak 659 N.E.2d at 956. According to the plaintiff’s theory, ambiguity existed 
because: (1) the two policies named different insureds (one policy named the plaintiff and her husband, the 
other named only her husband),34 (2) two premiums were paid; and (3) the insurer never explained the limits of 
coverage.35 The Illinois Supreme Court rejected this argument, finding no ambiguity in the anti-stacking 
provisions, instead adopting the insurer’s argument that an insured’s unilateral expectations do not alter the 
effectiveness of an unambiguous anti-stacking clause. Grzeszczak, 659 N.E.2d at 955. 

As to the plaintiff’s argument regarding her payment of multiple premiums, the Grzeszczak court rejected the 

application of the “Premium Rule” because it is a rule of construction to be applied only in cases of policy 

ambiguity and not to “create ambiguities that do not exist.” Id. at 959. Several Illinois courts have held that 

charging identical premiums for underinsured motorist coverage on multiple vehicles is not in and of itself a 

basis for refusing to enforce an unambiguous stacking clause, where an insured receives some additional 

coverage for each premium paid. Grzeszczak, 659 N.E.2d at 961; Obenland v. Econ. Fire & Cas. Co., 234 

Ill.App.3d 99, 599 N.E.2d 999 (1st Dist. 1992). 

Both the Grzeszczak court and the Menke court addressed the public policy issues implicated by the 

enforcement of the anti-stacking clause and found the clause did not contravene the underlying public policy 

concerns established by the uninsured motorist statute. The Menke court held anti-stacking clauses do not 

defeat the statutory purpose, which is to compensate insureds to the same extent they would be compensated 

had they been injured by an insured motorist. Further, the Menke court found that public policy was not 

contravened by the payment of separate premiums, because the insured agreed to the unambiguous limitations 

on coverage and the insured can, in fact, recover under any one of the policies. The court ultimately concluded 

that “public policy does not require invalidation of clearly written provisions simply to avoid disappointment of 

                                                            

34 Cases prior to Grzeszczak have resolved the issue of whether different named insureds render anti-stacking clauses 

ambiguous in favor of the insurer finding no ambiguity. Bruder v. Country Mut. Ins. Co., 156 Ill.2d 179, 620 N.E.2d 355 (Ill. 

1993). 
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the insured.” Menke, 401 N.E.2d at 542. The Illinois Insurance Code adopted the Menke decision and now 

expressly authorizes the use of anti-stacking provisions in motor vehicle insurance policies.36 

These cases are distinguishable from those wherein plaintiffs seek to stack benefits under a single policy issued 

to insure multiple vehicles. These cases are frequently decided without reference to multiple coverage cases 

with more than one policy in question. Otto v. Allstate Ins. Co., 2 Ill.App.3d 58, 275 N.E.2d 766, 768-69 (1st Dist. 

1971). In Sharples v. Gen. Cas. Co., 85 Ill.App.3d 899, 407 N.E.2d 674 (1st Dist. 1980), the plaintiff sought to stack 

uninsured motorist coverage for two automobiles which were covered by one policy. The appellate court found 

the policy provision limiting liability to be a clear and unambiguous anti-stacking clause, even though the insured 

paid an additional premium for the second vehicle. Id. at 675. Similar language has since been confirmed to be 

unambiguous as applied to underinsured motorist coverage. Frigo v. Motors Ins. Corp., 271 Ill.App.3d 50, 648 

N.E.2d 180, 190 (1st Dist. 1995). 

Illinois decisions have repeatedly recognized the policy behind the enactment of the uninsured motorist statute 

in terms of placing the insured policyholder in substantially the same position he would occupy had the 

uninsured driver been minimally insured. Hoglund v. State Farm Mut. Ins. Co., 148 Ill.2d 272, 592 N.E.2d 1031 

(1992). However, in the context of underinsured motorist coverage, the Illinois Supreme Court qualified the 

limits of this broad policy statement by acknowledging, that “a provision designed to offer insurance to ‘fill the 

gap’ between the claim and the tortfeasor’s insurance was obviously not intended to allow the insured to 

recover amounts from the insurer over and above the coverage provided by the uninsured motorist policy.” 

Sulser v. Country Mut. Ins. Co., 147 Ill.2d 548, 591 N.E.2d 427, 430 (Ill. 1992). 

Unambiguous stacking clauses will be enforced even where the language of the general underinsured provision 

is ambiguous. Hagler v. Country Mut. Ins. Co., 274 Ill.App.3d 896, 655 N.E.2d 26, 28 (5th Dist. 1995). In Hagler, 

the plaintiff filed a declaration that the underinsured motorist coverage of three policies issued by the 

defendant to her deceased son could be stacked. The trial court held that because the terms of the policies did 

not provide for an underinsured motorist death claim as required by the Illinois Insurance Code, the 

anti-stacking clause was unenforceable. Id. at 27-28. The appellate court reversed, noting that the anti-stacking 

clause was unambiguous and had the policies included death claim coverage, the clause would have precluded 

stacking. Id. at 29. 

                                                            

36 The Illinois Insurance Code provides: 

Nothing herein shall prohibit an insurer from setting forth policy terms and conditions which provide that 

if the insured has coverage available under this section under more than one policy or provision of 

coverage, any recovery or benefits may be equal to, but may not exceed, the higher of the applicable 

limits of the respective coverage, and the limits of liability under this Section shall not be increased 

because of multiple motor vehicles covered under the same policy of insurance. 

215 ILCS 5/143a-2(5) (West 2016). 



 

UNINSURED AND UNDERINSURED MOTORIST COVERAGE IN ILLINOIS: AN OVERVIEW 

 

 Tressler LLP | Copyright 2016 30 

 

Finally, although anti-stacking clauses are generally enforceable, an ambiguous declarations page when read 

in conjunction with an anti-stacking clause may render an otherwise unambiguous anti-stacking clause 

unenforceable.37 In Allen v. Transamerica Ins. Co., 128 F.3d 462, 464 (7th Cir. 1997), the policy contained an 

anti-stacking clause which read as follows: 

The limit of liability shown in the Schedule or the Declarations for each person for Underinsured 

Motorists Coverage is our maximum limit of liability for all damages, including damages for care, 

loss of services or death, arising out of “bodily injury” sustained by any one person in any one 

accident. Subject to this limit for each person, the limit of liability shown in the Schedule or in 

the Declarations for each accident for Underinsured Motorists Coverage is our maximum limit of 

liability for all damages for “bodily injury” resulting from any one accident. This is the most we 

will pay regardless of the number of: 

1. “Insureds;” 

2. Claims made; 

3. Vehicles or premiums shown in the Declarations; or  

4. Vehicles involved in the accident. 

The Allen court found this language to be clearly unambiguous. Id. However, the insurer had failed to fill in the 

blanks on the Schedule referring to limits for underinsured motorists coverage. Consequently, the policy 

referred the insured to the “Declarations” to determine the underinsured motorists limits. The Declarations 

page, under the heading “Coverages and Limits,” listed the limits of coverage and the premiums paid on one 

automobile in two columns and the separate limits of coverage and premiums paid for a second automobile in 

two adjacent columns. The Allen court held that this columnar arrangement, when read in conjunction with the 

anti-stacking clause, rendered the anti-stacking clause ambiguous and allowed stacking of multiple limits. That 

is, the UIM limits for each insured car were added together. 

The Allen court relied upon dicta in the Illinois Supreme Court’s decision in Bruder v. Country Mutual Ins. Co., 

620 N.E.2d 355, 352 (Ill. 1993). There, the Court noted that despite the existence of a clear and unambiguous 

anti-stacking clause, if the UM/UIM coverage schedule refers the insured to the Declarations page to determine 

the UM/UIM limits and the policy declarations page prints the UM/UIM limits and premiums separately for each 

insured vehicle, then the insured could understand that in return for the payment of a separate premium for 

each insured vehicle, multiple UM/UIM limits were afforded by the policy. Specifically the Illinois Supreme Court 

stated: 

                                                            

37 See Bowers v. Gen. Cas. Ins. Co., 2014 IL App (3d) 130655, ¶ 14, 20 N.E.3d 843, 847, appeal denied, 23 N.E.3d 1199 (Ill. 

2015) (“The language contained in the declarations page is inconsistent with the endorsement's anti-stacking provision and 

creates an ambiguity. Since the policy contains inconsistent provisions, we must construe it against the drafter, [insurer]”). 
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Understanding the arrangement of entries in the columns is important in determining the effect 

of what is not there included. Specifically, the limits of liability are not set out within the column 

arrangement in the same manner as the page lists the premium amounts and totals. That is, 

there is no column for which the limit of liability for bodily injury is to be listed like a premium 

amount so that the $100,000 limit for each person would appear in both sentence-like lines for 

the pickup trucks. 

It would not be difficult to find an ambiguity created by such a listing of the bodily injury 

liability limit for each person insured. It could easily be interpreted that an insured should 

enjoy a total limit $200,000 in coverage because a figure of $100,000 would be shown for each 

pickup truck. There would be little to suggest in such a listing that the parties intended that 

coverage was to be limited to that provided for only one of the two pickup tracks. It would be 

more reasonable to assume that the parties intended that, in return for the two premiums, 

two $100,000 coverage amounts were afforded. (citation omitted) 

Id. at 362 (emphasis added). 

The appellate court in Yates v. Farmers Auto. Ins. Assoc., 311 Ill.App.3d 797, 724 N.E.2d 1042 (5th Dist. 2000), 

likewise permitted the stacking of UIM coverage because of an ambiguous declarations page.38 There, the 

plaintiff-insured had a policy insuring two vehicles. In one section of the policy, there was an anti-stacking 

clause, similar to the one in Hagler, which forbade aggregation of both vehicles’ UIM benefits. Id. at 1045. The 

declarations page, however, not only provided that coverage would be granted where a premium and a limit of 

liability are shown but listed the limits of “50/100” separately for each vehicle and a separate premium for each 

vehicle in columns. Id. Because the policy contained inconsistent provisions, the court ruled in favor of the 

plaintiff and denied application of the anti-stacking clause. Id. 

B. Excess Coverage 

“Excess” or “umbrella” policies require the insurer to pay under its policy only after other applicable “primary” 

insurance has been exhausted. Before an excess policy can be issued, a primary policy must be in existence. 

Excess insurers are not obligated to provide uninsured or underinsured motorist coverage. Beck v. Budget 

Rent-A-Car, 283 Ill.App.3d 541, 669 N.E.2d 1335, 1338 (1st Dist. 1996). The Illinois Insurance Code specifically 

states that “[i]nsurers providing liability coverage on an excess or umbrella basis are neither required to 

                                                            

38 But see Pekin Ins. Co. v. Estate of Ritter, 322 Ill. App. 3d 1004, 1006, 750 N.E.2d 1285, 1286 (4th Dist. 2001) (“The Yates 

decision seems to contradict Frigo v. Motors Ins. Corp., 271 Ill.App.3d 50, 53-54,… 638 N.E.2d 180, 182-83 (1995), wherein 

the court found unambiguous a UIM-limitation clause very similar to the clause interpreted in Yates.”); but see also In re 

Estate of Striplin, 347 Ill. App. 3d 700, 703, 807 N.E.2d 1255, 1258 (2d Dist. 2004) “[T]he Fifth District retreated from its 

previous position [in Yates], holding that the presence of multiple liability limits, in combination with other language, may 

create an ambiguity.” (citing Hall v. General Casualty Co. of Illinois, 328 Ill.App.3d 655, 660, 262 Ill.Dec. 760, 766 N.E.2d 680 

(2002)) . 
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provide, nor are they prohibited from offering or making available, ... [uninsured or underinsured motorist 

coverage] on a supplemental basis.” 215 ILCS 5/143a-2(5)(West 2016). 

Hartbarger v. Country Mut. Ins. Co., 107 Ill.App.3d 391, 437 N.E.2d 691 (5th Dist. 1982), is the leading Illinois 

case addressing the issue of excess policy coverage. In Hartbarger, the insurer issued an automobile policy and 

personal and a professional umbrella policy to the insured. The insured sought to recover excess uninsured 

motorist coverage for an injury that resulted from an accident with an uninsured motorist. The insurer argued 

that the excess policy covered only liability and not uninsured motorist claims. The Hartbarger court emphasized 

that an umbrella policy, or excess coverage, is entirely different from primary coverage and held that the excess 

policy was intended only to protect the insured against a judgment in excess of that covered by the primary 

policies. Id. Even where the excess policy title does not explicitly contain the word “liability,” or contain a 

specific coverage exclusion, courts have relied on the general definition of “umbrella policy”39 to limit coverage 

to excess judgments against an insured. Machulis v. Farmers Ins. Exch., 281 Ill.App.3d 829, 667 N.E.2d 592, 593 

(1st Dist. 1996). 

C. Exhaustion Clauses 

Insurance policies typically contain an exhaustion clause prohibiting payment of benefits until liability limits have 

been exhausted. Initially, the Illinois Insurance Code did not contain any provision addressing the inclusion of 

exhaustion clauses in insurance policies. 210 ILCS 50/143. As a result, several courts held the exhaustion clause 

to be unenforceable as against public policy. Mulholland v. State Farm Mut. Ins. Co., 171 Ill.App.3d 600, 527 

N.E.2d 29 (5th Dist. 1988). On January 1, 1990, however, a provision in the Illinois Insurance Code allowing the 

use of exhaustion clauses was enacted. This provision now reads as follows: 

A policy which provides underinsured motor vehicle coverage may include a clause which 

denies payment until the limits of liability or portion thereof under all bodily injury liability 

insurance policies applicable to the underinsured motor vehicle and its operators have been 

partially or fully exhausted by payment of judgment or settlement.. 

215 ILCS 5/143a-2(7) (West 2016). 

Subsequent to the enactment of this provision, Illinois appellate courts have held that its unambiguous language 

precludes inquiry into the public policy concerns relating to exhaustion clauses. As a result, where insurers 

sufficiently track the language of the statute, courts have held “our only proper function is to enforce what has 

been enacted according to the plain meaning of the words used.” Lemna v. United Services Auto. Ass’n., 273 

Ill.App.3d 90, 652 N.E.2d 482, 484 (3d Dist. 1995). 

                                                            

39 “Umbrella policy” is defined by Black’s Law Dictionary as “[a]n insurance policy covering losses that exceed the basic or 

usual limits of liability provided by other policies.” Black's Law Dictionary (10th ed. 2014).  
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However, exhaustion clauses that are subject to more than one reasonable interpretation create an ambiguity 

that will be construed in favor of the insured. American Family Mut. Ins. Co. v. Hinde, 302 Ill.App.3d 227, 705 

N.E.2d 956 (2d(2d Dist. 1999). In the Hinde case, unlike Lemna, the insured received payment from the 

underinsured tortfeasor’s insurer. The disagreement centered around whether those benefits exhausted the 

bodily injury liability limits of the tortfeasor’s insurance policy. The Hinde court found a latent ambiguity in the 

exhaustion clause, which provided that liability limits under all policies applicable to the underinsured motor 

vehicle and its operator must be exhausted “by payment of judgments or settlements” before the insurer would 

pay. Id. This language was found to be unclear as to whether payments equaling the policy limits could include 

payments from other parties involved in the settlement besides the tortfeasor and the tortfeasor’s liability 

insurer. The source of payment was not identified and the term “settlement” did not necessarily or exclusively 

include the tortfeasor and his insurer as long as the policy limits were tendered to the uninsured motorist 

carrier’s insured. Id. This alternative interpretation of the exhaustion clause revealed a latent ambiguity. Thus, 

the insured was not barred from recovery. 

D. Subrogation Rights and Notice 

Subrogation is “the substitution of one individual in the place of a claimant to whose rights he succeeds in 

relation to the debt or claim asserted which he has paid involuntary.” Remsen v. Midway Liquors, Inc., 30 

Ill.App.2d 132, 174 N.E.2d 7, 12 (2d Dist. 1961). Subrogation is founded on and governed by equitable’ 

principles. Id. The insured holds his claim against the principal tortfeasor in constructive trust for the subrogee 

insurer. Benge v. State Farm Mut. Auto. Ins. Co., 297 Ill.App.3d 1062, 697 N.E.2d 914, 917-18 (1st Dist. 1998), 

quoting State Farm Gen. Ins. Co. v. Stewart, 288 Ill.App.3d 678, 686, 681 N.E.2d 625, 630 (1st Dist. 1997). The 

Illinois Insurance Code empowers insurers to subrogate claims the insured may have against anyone legally 

liable to the insured. The statute provides as follows: 

(4) In the event of payment to any person under the coverage required by this Section and subject 

to the terms and conditions of the coverage, the insurer making the payment shall, to the 

extent thereof, be entitled to the proceeds of any settlement or judgment resulting from the 

exercise of any rights of recovery of the person against any person or organization legally 

responsible for the property damage, bodily injury or death for which the payment is made, 

including the proceeds recoverable from the assets of the insolvent insurer. With respect to 

payments made by reason of the coverage described in subsection (3), the insurer making such 

payment shall not be entitled to any right of recovery against the tortfeasor in excess of the 

proceeds recovered from the assets of the insolvent insurer of the tortfeasor.   

215 ILCS 5/143a(4) (West 2016). 

When an insurer asserts a right of subrogation, it steps into the shoes of, and is substituted for the insured and 

can only enforce those rights which the insured is entitled to enforce. Illinois Farmers Ins. Co. v. Makovsky, 293 

Ill.App.3d. 77, 689 N.E.2d 618, 622 (1st Dist. 1997). In this respect, in workers’ compensation cases, when an 

employer has a subrogated action against a third party, the same statute of limitations applies to the employer 

that would apply to the worker. Employers Mut. Cas. Co. v. Trimon Elevator Co., 71 Ill.App.2d 124, 131, 217 
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N.E.2d 391 (1st Dist. 1966). Likewise, the statute of limitations applicable to a minor subrogor is equally 

applicable to a subrogee insurer. Makovsky, 689 N.E.2d at 622. 

Insurers will typically include a provision in the subrogation clause obligating the insured to refrain from doing 

anything to prejudice the insurer’s right to recovery from the tortfeasor. Even where the insured clearly 

breaches this duty to preserve the cause of action, the insurer still has the burden of showing that breach 

“substantially prejudiced” the insurer.40 In Marsh v. Prestige Ins. Group, 58 Ill.App.3d 894, 374 N.E.2d 1268, 1270 

(1st Dist. 1978), the insurer denied uninsured motorist coverage to its insured on the grounds that the insured’s 

settlement with the tortfeasor had prejudiced the insurer’s subrogation rights. Marsh, 374 N.E.2d at 1270. 

Though the court found that the insured had settled with the tortfeasor without first obtaining the consent of 

the insurer, in violation of the policy subrogation agreement, the court remanded the case for a determination 

of whether the insurer’s rights had been substantially prejudiced by the settlement. Id. The Marsh court relied 

on the Illinois Supreme Court’s holding in M.F.A. Ins. Co. v. Cheek, 66 Ill.2d 492, 363 N.E.2d 809 (1977), as 

authority for the proposition that the insurer must show actual prejudice resulting from the insured’s failure to 

comply with the policy requirements to be relieved of its duty to defend and provide coverage. Marsh, 374 

N.E.2d at 1269-70. 

Though consent to a settlement may be a policy requirement, an insured’s failure to obtain consent from the 

insurer may not prejudice the insurer’s subrogation rights. Mulholland v. State Farm Mut. Auto Ins. Co., 171 

Ill.App.3d 600, 527 N.E.2d 29, 33 (5th Dist. 1988). In Mulholland, the insured settled without consent for the 

limits of the tortfeasor’s insurance coverage. However, upon finding that the tortfeasor’s insurer had knowledge 

of the uninsured carrier’s subrogation rights, the court found that the insurer’s subrogation rights survived the 

settlement and the insurer was not prejudiced by the settlement agreement. Id. at 33. Additionally, the 

Mulholland court noted that if the insured had requested the insurer’s consent to the settlement, the insurer 

could not have unreasonably or arbitrarily withheld its consent. Id. Since, under the facts of the case, the court 

determined that the insurer’s refusal to consent would have been unreasonable or arbitrary, the insurer’s 

subrogation rights were adequately preserved. Id. Generally, courts weigh the loss of the insurer’s subrogation 

rights against its ability to protect its subrogation rights. Murphy v. U.S. Fidelity and Guar. Co., 120 Ill.App.3d 

282, 458 N.E.2d 54, 58-59 (5th Dist 1983). 

In the context of underinsured motorist coverage, the Illinois Insurance Code requires the insured to give 

notice of intent to settle. This notice triggers the insurer’s obligation to protect its subrogation rights by 

paying the insured an amount equal to the proposed settlement amount. The Illinois Insurance Code 

underinsured motorist provision provides as follows: 

                                                            

40 See also M.F.A. Mut. Ins. Co., 66 Ill.2d 492, 363 N.E.2d 809 (1977) (where an insured initially told insurer that the insured 

was driving the vehicle involved in accident, but later admitted that someone else was driving the vehicle at the time of the 

accident). 
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(6) Subrogation against underinsured motorists. No insurer shall exercise any right of subrogation 

under a policy providing additional uninsured motorist coverage against an underinsured 

motorist where the insurer has been provided with written notice in advance of a settlement 

between its insured and the underinsured motorist and the insurer fails to advance a payment 

to the insured, in an amount equal to the tentative settlement, within 30 days following 

receipt of such notice. 

215 ILCS 5/143a-2(6) (West 2016). 

The failure of either party to effectively uphold its responsibility under the statute acts as a waiver of rights 

under the statute. Failure of the insurer to advance the amount of the settlement upon receiving notice from 

the insured, results in a waiver of subrogation rights. Likewise, failure of an insured to give the insurer 30 days 

notice prior to settling with the tortfeasor results in a waiver of uninsured motorist benefits. Standard Mut. 

Ins. Co. v. Petreikis, 183 Ill.App.3d 272, 538 N.E.2d 1327, 1332 (4th Dist. 1989). 

Notice, in the context of uninsured and underinsured motorist coverage is a far more elusive concept than in 

other areas of insurance law. Unlike general liability coverage, an insured may not have notice of an uninsured 

or underinsured motorist claim for many months or even years after the date of the accident, having to rely on 

the tortfeasor or its insurer to obtain the information necessary to file a legitimate claim. Therefore, a 

determination of whether notice is timely in an uninsured or underinsured motorist coverage case requires an 

inquiry into the insured’s diligence in light of the available information and the insured’s level of sophistication 

as to insurance matters. 

“Notice” clauses are to be distinguished from “cooperation” clauses. The most critical difference between a 

notice clause and a cooperation clause is that an insurer does not have to prove that it was prejudiced by an 

insured’s breach of the notice clause to deny coverage. M.F.A. Mut. Ins. Co. v. Cheek, 66 Ill.2d 492, 363 N.E.2d 

809 (1977). The determination of whether notice to an insurer is reasonable does not center around whether 

the insurer has been prejudiced. The particular facts and circumstances of each case determine the adequacy of 

the notice. Obviously, the length of time in giving the notice is a substantial factor in determining whether the 

delay was unreasonable. Illinois Ins. Guar. Fund v. Lockhart, 152 Ill.App.3d 603, 504 N.E.2d 857, 860 (1st Dist. 

1987). The absence or presence of prejudice to the insurer is a factor in determining the reasonableness of a 

delay in giving notice. However, it is not a dispositive factor. Id. at 861. 

Four main factors are used to access the reasonableness of an insured’s actions: 
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(1) The language of the policy’s notice requirement; 

(2) The extent of the insured’s sophistication in the world of commerce and insurance; 

(3) Awareness on the part of the insured when an occurrence has taken place; 

(4) Once aware of an occurrence, the diligence with which the insured ascertains whether coverage is 

available 

Ankus v. Gov’t Employees Ins. Co., 285 Ill.App.3d 819, 674 N.E.2d 865, 870 (1st Dist. 1996).41 

Where the policy language is unambiguous and the plaintiff is immediately aware of the accident, “reasonable 

diligence” will be more strictly construed. Conversely, late notice may be excused where the insured, acting as a 

reasonably prudent person, believed that the accident was not covered by the policy. City of Chicago v. United 

States Fire Ins. Co., 124 Ill.App.2d 340, 260 N.E.2d 276 (1st Dist. 1970). 

However, where the tortfeasor and his insurer are found to have knowledge of the subrogation rights of the 

injured party’s carrier, even in the absence of notice, the insured may have a stronger argument. In Guese v. 

Farmers Inter-Insurance Exch., the appellate court reversed the circuit court’s ruling in favor of the insurer 

where the insured failed to give notice of a settlement. Guese, 238 Ill.App.3d 196, 606 N.E.2d 215, 218-19 (1st 

Dist. 1992). The Guese court found that the insurer did not include in its motion for summary judgment any 

evidence establishing that the tortfeasor’s insurer did not have knowledge of its subrogation rights. As a result, 

questions of fact remained as to the issue of whether the insurer was prejudiced by the settlement, thus 

rendering the summary judgment award a reversible error. Id. at 218. 

Upon finding that the underinsured motorist’s insurer had notice of the uninsured motorist coverage carrier’s 

subrogation interest, the court in Richter v. Standard Mut. Ins. Co., 279 Ill.App.3d 501, 664 N.E.2d 1140, 1144 

(5th Dist. 1996) held that the carrier’s subrogation interest was not prejudiced by the settlement and release. 

The court noted that the release did not include an amount designated as defendant’s subrogation interest. Id. 

E. Statute Of Limitations 

Insurers generally insert provisions delineating a specific time period within which uninsured and underinsured 

motorist coverage claims must be filed. Otherwise, the ten-year statute of limitations applicable to written 

contract actions governs. Moses v. Coronet Ins. Co., 192 Ill.App.3d 921, 925, 549 N.E.2d 739, 741 (1st Dist. 

1989). Such provisions may be enforceable as consistent with Illinois public policy even where the insured did 

not know and could not have known that his damages would exceed the tortfeasor’s liability insurance coverage 

limits. Wancho v. Country Mut. Ins. Co., 275 Ill.App.3d 936, 657 N.E.2d 40 (2d Dist. 1995).  

                                                            

41 See also MHM Services, Inc. v. Assurance Co. of Am., 2012 IL App (1st) 112171, ¶ 51, 975 N.E.2d 1139, 1153–54 (1st Dist. 

2012). 



 

UNINSURED AND UNDERINSURED MOTORIST COVERAGE IN ILLINOIS: AN OVERVIEW 

 

 Tressler LLP | Copyright 2016 37 

 

Under Illinois law, there is a distinction made between policies which contain provisions which limit action to 

within two years of “the loss” and those which limit action to within two years of “the accident.” Those 

provisions which limit action to within two years of “the loss” have interpreted the term “loss” as requiring an 

action to be commenced within two years after the resolution of the tort action. Silverman v. Economy Fire & 

Cas. Co., 272 Ill.App.3d 490, 650 N.E.2d 603 (1st Dist. 1995). Similarly, in McCoy v. NTI Vacations, Inc., 272 

Ill.App.3d 490, 650 N.E.2d 603 (1st Dist. 1995), the limitation clause provided that no suit may be filed more 

than two years “after the date of the loss.” The McCoy court held that the limitations period does not begin 

running until it is determined that the insured will not recover from the uninsured motorist. Id. at 605. 

On the other hand, those provisions which limit actions to within two years of “the accident” have been 

construed as prohibiting actions which are not brought within two years of the date of the accident as 

opposed to the resolution of the suit and it has been held that the “discovery rule” does not extend this time 

period. Hannigan v. Country Mut., 264 Ill.App.3d 336, 343, 636 N.E.2d 897 (1st Dist. 1994). In Hannigan, the 

appellate court held that a two-year limitations provision “was clear in its requirements, making it unnecessary 

for the discovery rule to be applied.” Id. at 897. The policy provided that the demand for arbitration must be 

brought within two years of the accident. Therefore, there was no need to determine when plaintiff knew or 

should have known of the existence of the right to sue. Id. Similarly the Wancho court held that the insurer’s 

limitations provision, barring any suit, action or arbitration “unless commenced within two years after the date 

of the accident” was unambiguous, enforceable and not against public policy. Wancho, 657 N.E.2d at 41. 

Subsequent cases have confirmed that insurance companies are entitled to reasonably limit their exposure 

under an insurance contract. Vansickle v. Country Mut. Ins. Co., 272 Ill.App.3d 841, 651 N.E.2d 706, 707 (4th 

Dist. 1995).42 The Vansickle court reasoned that an insured can allege a cause of action for uninsured motorist 

benefits as long as it has sufficient facts to proceed against a tortfeasor. The only additional step required is for 

the insured to allege that its damages exceed the tortfeasor’s liability insurance coverage. Id. Insurance 

companies that incorporate suit limitations provisions into their policies should expect such suits, and can avoid 

the suit by agreeing to put the coverage issue on hold until the action against the tortfeasor is resolved. Id. 

In Coronet Ins. Co. v. Ferrill, the appellate court affirmed the trial court’s finding that a one-year limitations 

period was unenforceable. Coronet, 134 Ill.App.3d 483, 481 N.E.2d 43 (1st Dist. 1985). In Coronet, the insurance 

policy specified that uninsured automobiles included automobiles that had liability coverage at the time of the 

accident, but whose insurance company subsequently became insolvent. The insured was required to notify the 

insurer of its intent to submit an uninsured motorist claim within one year of the insolvency. The insured, Ferrill, 

attempted to make a claim more than four years after the date of the accident, but less than a year after he 

                                                            

42 See also Parish v. Country Mut. Ins. Co., 351 Ill.App.3d 693, 697, 286 Ill.Dec. 516, 814 N.E.2d 166, 170 (4th Dist. 2004) 

(holding that although the plaintiffs may not have been aware of the extent of their damages until after the expiration of 

the two-year limit, “they should have been aware of the tortfeasor's limited insurance coverage from Geico and the 

possibility their damages could exceed the tortfeasor's limited coverage over the period of months or years necessary to 

resolve their claim”). 
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became aware of the insolvency. The appellate court held for Ferrill, noting, “the one year limit serves no notice 

purposes other than to limit Coronet’s liability.” Coronet, 481 N.E.2d at 46. 

Following the reasoning in Coronet, the court in Moses v. Coronet Ins. Co. rejected a one-year limitation as 

“overly restrictive” and violative of Illinois public policy. Moses, 192 Ill.App.3d 921, 925, 549 N.E.2d 739, 742 (1st 

Dist. 1999). The Moses court reasoned that a one-year limitations provision essentially denies the insured the 

benefit of uninsured motorist coverage by imposing an unreasonable restriction on the recovery of the benefit. 

Id. Essentially, where the insured has reason to believe that it would be unable to recover from the tortfeasor or 

the tortfeasor’s insurer, Illinois courts impose an obligation on the insured to file suit against its carrier within 

the limitations period. Flatt v. Country Mut. Ins. Co., 289 Ill.App.3d 1097, 682 N.E.2d 1228, 1233 (4th Dist. 1997). 

However, when an insurer fails to respond to its insured’s arbitration demand, the contractual limitations 

period is tolled until the insurer explicitly denies the arbitration demand. Lisnik v. Meridian Mut. Ins., 273 

Ill.App.3d 188, 652 N.E.2d 446, 449 (4th Dist. 1995). In Lisnik, the limitations clause at issue provided that no suit 

could be filed more than two years “after the date of the loss.” Id. at 448. The plaintiff never sued the alleged 

uninsured motorist. The Lisnik court determined that the loss began when the two year statute of limitations on 

the action against the tortfeasor expired. When the statute of limitations ran, the insured was clearly unable to 

recover from the tortfeasor. However, since the insured made its uninsured motorist claim in 1988 and 

demanded arbitration in 1989, the court held that the limitations period was tolled until the insurer specifically 

denied coverage, which it never did. 

Similarly, in Hermanson v. Country Mut. Ins. Co., the plaintiff made a claim for benefits under its uninsured 

motorist policy within the limitations period. The insurer denied the claim and the plaintiff demanded 

arbitration pursuant to the arbitration clause in the policy. Only after the insurer denied the insured’s arbitration 

demand did the insured file a declaratory judgment action against the insurer. The insurer filed a motion to 

dismiss, claiming the action was filed outside of the limitations period. Hermanson, 267 Ill.App.3d 1031, 642 

N.E.2d 857, 858 (1st Dist. 1994). 

The Hermanson court rejected the plaintiff’s argument that the policy’s two-year suit limitations clause was 

tolled until the denial of arbitration because this interpretation would allow an insured to circumvent the 

limitations period by delaying a demand for arbitration indefinitely. The court held, however, that the limitations 

period was tolled for the period of time between the claim and the denial, as well as between the arbitration 

demand and denial. Hermanson, 642 N.E.2d at 858. The Hermanson case is distinguishable from Lisnik in that 

the Lisnik insurer never denied the arbitration demand. The insurer in Lisnik made a $5,000 settlement offer but 

it did not state that this was a final offer or that the insured’s arbitration demand was denied. Settlement 

negotiations do not constitute the denial of an arbitration demand under Lisnik. 

IX. REDUCTIONS AND SET-OFF PROVISIONS 

A. Amounts Recovered From Tortfeasors 

The issue of whether a policy allows an offset for amounts recovered from tortfeasors or their insurers 

particularly arises where there are two or more tortfeasors. In Hoglund v. State Farm Mut. Auto. Ins. Co., the 
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plaintiff was injured by two tortfeasors, only one of whom was insured. The insurer sought to offset its 

obligation under the uninsured motorist coverage by the amount paid to the plaintiff by the insured tortfeasor. 

Hoglund, 148 Ill.2d 272, 592 N.E.2d 1031, 1032 (1992). Acknowledging that an analysis of the policy language 

favored the insurer, the court, nevertheless, did not allow the insurer to offset the uninsured motorist 

coverage by the amount paid by the insured tortfeasor. In so doing, the court invoked the “reasonable 

expectations of the policyholder” approach. 

The court in King v. Allstate Ins. Co., 269 Ill.App.3d 190, 645 N.E.2d 503, 506 (1st Dist. 1994), extended the 

holding in Hoglund to encompass situations where the second tortfeasor is underinsured, rather than uninsured. 

King, 645 N.E.2d at 506. Similarly, the court in Hall v. Burger held that where both tortfeasor’s liability arises 

from a single vehicle, the analysis is the same, noting “[t]he policy issues articulated in Hoglund and King do not 

vanish when the second tortfeasor is a negligent owner, rather than a negligent driver.” Hall v. Burger, 277 

Ill.App.3d 757, 660 N.E.2d 1328, 1334 (4th Dist. 1996). The only limitation the Hall court imposed was that the 

recovery not exceed the insured’s damages. Id. The underlying policy concern in all of these cases was to place 

the insured in “substantially the same position he would be in if the wrongful driver had insurance.” Hoglund, 

592 N.E.2d at 1035. 

Policy provisions will be strictly applied as written when doing so does not have the effect of placing the insured 

in a worse position. Obenland v. Econ. Fire & Cas. Co., 234 Ill.App.3d 99, 599 N.E.2d 999, 1006 (1st Dist. 1992). In 

Obenland, the plaintiffs were injured by a single underinsured motorist. The plaintiffs had underinsured motorist 

coverage limits of $300,000 each person/$300,000 each accident. In distinguishing the Hoglund case, the 

Obenland court explained: 

... underinsured motorist coverage is designed to ‘fill the gap’ between the amount of the 
tortfeasor’s insurance and the amount of underinsured motorist coverage the insured opted to 
buy. Here, had the plaintiffs been injured by a motorist who carried bodily injury liability 
insurance equal to the plaintiffs’ underinsured motorist coverage, they would have received 
$300,000. Applying the anti-stacking and set-off provisions in the case at bar results in the 
plaintiffs receiving $200,000 from the underinsured motorist’s insurer and $100,000 from the 
plaintiffs’ underinsured motorist coverage for a total of $300,000. Therefore, unlike the 
situation in Hoglund, application of the policy provisions in the case at bar does not result in the 
plaintiffs being in a worse position than they would have been had the underinsured motorist 
been adequately insured. 

Obenland, 599 N.E.2d at 1006. 

An insurer that has issued multiple policies to an insured is not limited to a single set-off for an amount paid 

by a third-party tortfeasor. In Kapinus v. State Farm Mut. Auto. Ins. Co., 317 Ill.App.3d 185, 738 N.E.2d 1003 (3d 

Dist. 2000), the plaintiff was issued two policies providing UIM coverage by the same insurer. Id. at 1004. The 

policies each had UIM coverage limits of $100,000 per person and $300,000 per accident. Id. The tortfeasor, on 

the other hand, was insured by a policy from a different insurance company with limits of $50,000 per person 

and $100,000 per accident. Id. After the plaintiff was injured in an accident, the tortfeasor’s insurer tendered its 

per person $50,000 limit. Id. Agreeing to stack its two policies, the insurer gave the plaintiff two separate 

payments of $50,000, after subtracting the amount tendered by the tortfeasor’s insurer from each of the two 
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policies. Id. The plaintiff, however, claimed that she was entitled to $150,000 from her insurer because the 

insurer should only be entitled to a single $50,000 set-off from only one policy. Id. The court disagreed with the 

plaintiff. The court explained that the “limits of liability” provision of Section 143-2(4) of the Illinois Insurance 

Code refers to an insurer’s liability of a “per policy” rather than a “per insurer” basis because the section defines 

the term “underinsured motor vehicle” with reference to “the policy” providing underinsured motorist 

coverage. Therefore, clearly the Code endorsed a “per policy” limitation. Id. at 1005. The plaintiff further argued 

that a “per policy” limitation should not be enforced because the limitation violates public policy. Id. at 1006. 

The court, however, again disagreed with the plaintiff, stating: “the public policy of this state does not require 

that courts invalidate clearly written policy language simply to avoid disappointment to the insured.” Id. at 1007. 

The court found that the defendant’s “limits of liability” provision in the policies at issue were unambiguous and 

clearly followed pertinent language contained in the Code. Therefore, the defendant was allowed to deduct the 

tendered amount of $50,000 from each of the two policies. Id. 

B. Reduction For Workers’ Compensation 

Workers’ compensation was designed to be an employee’s sole remedy for work place injury. As such, an 

employee may not recover damages from a tortfeasor while simultaneously receiving workers’ compensation 

benefits. The Illinois Supreme Court has held that an insurer may treat workers’ compensation benefits as a 

set-off against the amount due under a policy. Sulser v. Country Mut. Ins. Co., 147 Ill.2d 548, 558-59, 591 

N.E.2d 427 (1992). The Sulser court held that such a set-off is valid and rejected the insured’s argument that the 

enforcement of the set-off is against public policy. 

Similarly, in Terry v. State Farm Mut. Auto. Ins. Co., 287 Ill.App.3d 8, 677 N.E.2d 1019 (2d Dist. 1997), the 

appellate court held that the insurer was entitled to a set-off for the amount of worker’s compensation benefits 

paid to the insured. In Terry, a police officer who was an employee of the Village of Carpentersville was injured 

in an accident while operating a police car. A settlement with the other car’s driver was paid directly to the 

Village. The police officer received workers’ compensation benefits from the Village and also filed a complaint 

seeking a declaration the he was entitled to underinsured motorists coverage under the Village’s auto insurance 

policy. The insurer sought a declaration that it was entitled to a set-off for any underinsured motorists benefits 

payable to the officer in the amount equal to the workers’ compensation payment. The Village sought a 

declaration that it had a lien against the proceeds of any claim under the underinsured motorist policy. Id. at 

1020. 

The appellate court, reversing the trial court, held that when an injury for which compensation is payable under 

the Workers’ Compensation Act is caused by some person other than the employer, the employer only has a 

right to reimbursement against the person causing the injury. In this instance, the underinsured motorist 

carrier had no legal liability for causing the police officer’s injury. Thus, the Village could not assert a lien 

against the proceeds of the police officer’s underinsured motorist claim. Id. at 1022. The court also found that 

the insurer was entitled to a set-off for the amount of workers’ compensation benefits paid to the police 

officer. Id. at 1024. 
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The Sulser and Terry holdings were based on the rationale that prohibiting the off-setting of underinsured 

coverage by the amount of workers’ compensation benefits would unfairly allow the holder of an 

underinsured policy to retain in full both its insurance and workers’ compensation benefits, a windfall denied 

to accident victims injured by adequately insured tortfeasors, since the workers compensation lien would have 

to be repaid in such cases. 

However, this rationale is inapplicable where the insured holds two policies from different companies and each 

company seeks to set-off the insured’s coverage by the full amount of workers’ compensation benefits received. 

In Roberts v. Northland Ins. Co., 185 Ill.2d 262, 705 N.E.2d 762, 765 (1998), the court held that when an insured 

is covered by multiple policies, each providing underinsured motorists coverage, public policy dictates that 

only one set-off for the amount of workers’ compensation benefits received by the insured is allowable. The 

court reasoned that to do otherwise would frustrate the General Assembly’s intention to “place the insured in 

the same position he would have occupied if injured by a motorist who carried liability insurance in the same 

amount as the policyholder.” Roberts, 705 N.E.2d at 765. In allocating the set-off among the insurers, the 

Roberts court applied the set-off initially to the primary carrier. In support of this holding, the court noted that 

the primary carrier receives higher premiums than the excess carrier because the primary carrier accepts a 

greater risk. The court found that this greater burden justified the deduction of the workers’ compensation 

benefits from the payment due under the primary policy. Id. at 766. 

C. Reduction For Medical Payment Benefits 

Payments made under medical payment provisions of a policy are set-off against payments made under the 

uninsured motorist provisions of the same policy only where necessary to prevent double recovery for medical 

payments. Glidden v. Farmers Auto. Ins. Ass’n, 57 Ill.2d 330, 312 N.E.2d 247, 251 (1974). In Glidden, the Illinois 

Supreme Court held that where the total damages incurred by the insured are greater than the combined total 

of the uninsured motorist and medical coverage, the uninsured motorist benefits may not be set off by the 

amount of the medical benefits paid under the policy. Glidden, 312 N.E.2d at 251. 

Roberts v. Country Mut. Ins. Co., 231 Ill.App.3d 713, 596 N.E.2d 185, 187 (3d Dist. 1992), applied the Glidden 

analysis in holding that the insurer was not entitled to set off medical payments made for uninsured motorist 

coverage. The appellate court affirmed the circuit court’s holding in favor of the parents of an injured minor 

seeking to recover for the minor’s injuries under their uninsured motorist policy. The Roberts court reasoned, “if 

there is to be a ‘windfall’ ... it should be to the insured who paid the several premiums, rather than to the 

insurer who collected them.” Roberts, 596 N.E.2d at 187, citing Greenawalt v. State Farm Ins. Co., 210 Ill.App.3d 

543, 569 N.E.2d 154 (1st Dist. 1991). 

Furthermore, insurers may not be entitled to off-sets due to the payment of medical benefits through a pension 

plan. Gillen v. State Farm Mut. Auto. Ins. Co., 215 Ill. 2d 381, 830 N.E.2d 575 (2005). In Gillen, the policy 

language stated that the setoff clause referred only to deductions for payments made “under any worker’s 

compensation, disability benefits, or similar law.” 830 N.E.2d at 582. The plaintiff insured argued that the offset 

provision did not apply to payments made pursuant to the Chicago Municipal Code and the Pension Code and 

that the phrase “or similar law” was too vague to include such provisions. Id. The court ultimately concluded 



 

UNINSURED AND UNDERINSURED MOTORIST COVERAGE IN ILLINOIS: AN OVERVIEW 

 

 Tressler LLP | Copyright 2016 42 

 

that “[t]he phrase ‘worker's compensation, disability benefits or similar law’ would not convey to the average, 

ordinary, normal, reasonable person an intention to include our pension statute within the setoff clause of the 

policy.” Id. at 583.  

Conversely, under underinsured motorist coverage provisions, set-offs are consistently applied to reduce 

payments made by insurers. In this context, public policy concerns are not implicated. Adolphson v. Country 

Mut. Ins. Co., 187 Ill.App.3d 718, 543 N.E.2d 965 (3d Dist. 1989). The Adolphson court looked to the language of 

the underinsured motorist provision of the Illinois insurance code, specifically the section of the provision that 

states, “The limits of liability for an insurer providing underinsured motorist coverage shall be the limits of such 

coverage, less those amounts actually recovered under the applicable bodily injury insurance policies, bonds or 

other security maintained on the underinsured motor vehicle.” 215 ILCS 5/143a-2(4) (West 1992). The 

Adolphson court found that the statute sets forth a formula for calculating the insurer’s maximum liability for 

underinsured motorist coverage. Adolphson, 543 N.E.2d at 966. Applying the formula, the court determined that 

the insurer was justified in reducing its underinsured motorists coverage benefits by amounts paid under other 

coverages in the same policy. Id. 

The Adolphson court distinguished the case before it from Glidden for several reasons. First, Glidden concerned 

the stacking of multiple policies with the same coverage, whereas Adolphson involved only one policy with 

several coverages. Secondly, the Adolphson court found no ambiguity in the policy language, unlike the Glidden 

court. Finally, the Adolphson court specifically addressed the issue of medical payment set-offs, stating: 

Such set-offs were not permitted in Glidden because compensation to the injured party could 

be less than that paid if the uninsured motorist had been insured in compliance with the 

Financial Responsibility Law. However, such a consideration does not obtain for underinsured 

motorist coverage. Such coverage must be in excess of the minimum required under the 

Financial Responsibility Law. (citations omitted) Thus, compensation provided in the 

underinsured motorist coverage will always exceed that payable when the other motorist 

carries the minimum insurance required by statute. To the extent that Glidden may articulate 

a public policy applicable to underinsured motorist coverage, that policy is satisfied in 

underinsured coverage issued in Illinois. 

Adolphson, 543 N.E.2d at 967. 

D. Reduction For Social Security Disability Benefits 

Social Security disability benefits can be obtained by disabled employees under the federal Social Security Act. A 

recipient of social security disability benefits is not required to repay any portion of those benefits upon 

recovering damages from a tortfeasor. Richardson v. Belcher, 404 U.S. 78, 92 S.Ct. 254 (1971). Unlike workers’ 

compensation benefits, social security disability benefits carry no obligation of reimbursement. An employee is 

required to repay workers’ compensation benefits received upon recovering damages from the tortfeasor. 

However, one is not required to repay any portion of social security disability benefits received. Id. at 257.  
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In Roberts v. Northland Ins. Co., 185 Ill.2d 262, 705 N.E.2d 762 (1998), the Illinois Supreme Court held that the 

insurer could not apply a setoff to its coverage for social security disability benefits received by the insured. 

The court reasoned that deducting the amount of social security benefits from underinsured motorist 

coverage, unlike similar deductions for workers’ compensation benefits, would not have the effect of placing 

the insured in the same position as if he had been injured by an adequately insured tortfeasor. Id. at 767. 

Consequently, allowing a setoff to the insured’s coverage for social security benefits received would frustrate 

the purpose of the underinsured motorist coverage. Id. To hold otherwise would violate public policy. Id. 

X. ARBITRATION 

The Illinois Insurance Code treats uninsured and underinsured motorist coverage differently with respect to 

arbitration. Although the Code requires uninsured motorist claims to be arbitrated, underinsured motorist 

claims do not have the same requirement. Phoenix Ins. Co. v. Rosen, 242 Ill. 2d 48, 67–68, 949 N.E.2d 639, 652 

(2011).. Section 215 ILCS 5/143a of the Illinois Insurance Code provides, in pertinent part: 

No policy shall be renewed, delivered, or issued for delivery in this State unless it is provided 

therein that any dispute with respect to the coverage and the amount of damages shall be 

submitted for arbitration to the American Arbitration Association and be subject to its rules for 

the conduct of arbitration hearings as to all matters except medical opinions. . . . [D]isputes 

with respect to damages and the coverage shall be determined in the following manner: Upon 

the insured requesting arbitration, each party to the dispute shall select an arbitrator and the 2 

arbitrators so named shall select a third arbitrator. If such arbitrators are not selected within 45 

days from such request, either party may request that the arbitration be submitted to the 

American Arbitration Association. Any decision made by the arbitrators shall be binding for the 

amount of damages not exceeding $75,000 for bodily injury to or death of any one person, 

$150,000 for bodily injury to or death of 2 or more persons in any one motor vehicle accident, 

or the corresponding policy limits for bodily injury or death, whichever is less. 

215 ILCS 5/143a(1) (West 2016).  

Although arbitration statutes that are in effect at the time a policy is issued are controlling, many automobile 

policies contain a contractual arbitration provision that is agreed upon by both parties. One must look to the 

plain language of a policy’s arbitration provision to determine what issues must be determined by an arbitrator. 

For example, the court in Zimmerman v. IL Farmers Ins. Co., 312 Ill.App.3d 1065, 729 N.E.2d 70 (2d Dist. 2000), 

held that the clear and unambiguous terms of an arbitration provision in an insurance policy required the parties 

to submit to arbitration all policy payment issues, including any offset for recovery from an underinsured driver.  

The typical arbitration provision in a personal automobile insurance policy43 provides as follows: 

                                                            

43 Personal Auto Policy form PP 00 01 06 94, Insurance Services Office, Inc. (1994). 
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ARBITRATION 

A. If we and an “insured” do not agree: 

1.  Whether that “insured” is legally entitled to recover damages; or 

2.  As to the amount of damages which are recoverable by that “insured”; 

from the owner or operator of an “[uninsured/underinsured] motor vehicle” Then the matter 

may be arbitrated. However, disputes concerning coverage under this Part may not be 

arbitrated. 

Both parties must agree to arbitration. If so agreed, each party will select an arbitrator. The two 

arbitrators will select a third. If they cannot agree within 30 days, either may request that 

selection be made by a judge of a court having jurisdiction. 

B. Each party will: 

1.  Pay the expenses it incurs; and 

2.  Bear the expenses of the third arbitrator equally. 

C. Unless both parties agree otherwise, arbitration will take place in the county in which the “insured” 

lives. Local rules of law as to procedure and evidence will apply. A decision agreed to by two of the 

arbitrators will be binding as to: 

1.  Whether the “insured” is legally entitled to recover damages; and  

2.  The amount of damages. This applies only if the amount does not exceed the minimum limit for 

bodily injury liability specified by the financial responsibility law of the state in which “your 

covered auto” is principally garaged. If the amount exceeds the limit, either party may demand 

the right to a trial. This demand must be made within 60 days of the arbitrators’ decision. If this 

demand is not made, the amount of damages agreed to by the arbitrators will be binding. 

The theory behind arbitration is to speed the resolution and determination of disputed issues. Brooks v. Cigna 

Property & Cas. Co., 299 Ill.App.3d 68, 700 N.E.2d 1052, 1054 (1st Dist. 1998). “The object of arbitration is to 

achieve final disposition of disputes in an easier, more expeditious, and less expensive manner than by 

litigation.” Elliot v. Inter-Insurance Exch. of the Chicago Motor Club, 169 Ill.App.3d 702, 523 N.E.2d 1086, 1090 

(1st Dist. 1988). 

Arbitration clauses, however, do not entirely eliminate the prospect of litigation. Only certain issues must be 

submitted to arbitration. These include: 1) the liability of a tortfeasor for the accident, and 2) the amount of 

damages for which the tortfeasor is liable. State Farm Fire & Casualty Co. v. Yapejian, 152 Ill.2d 533, 605 N.E.2d 

539, 541 (1992). 
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Questions of coverage, on the other hand, cannot be submitted to arbitration. “The arbitrator is not required to 

determine the broad range of coverage issues that can arise, such as ‘stacking’ of underinsured motorist 

policies, coverage for indirect contact with an uninsured vehicle, or whether the policy was in force.” 

Zimmerman v. Illinois Farmers Ins. Co., 312 Ill.App.3d 1065, 739 N.E.2d 990, 996 (2d Dist. 2000). In situations 

where coverage issues exist, those issues must be resolved before the arbitration of any uninsured motorist 

claim may proceed. Illinois courts have consistently held that arbitration of uninsured motorists claims where 

issues of coverage exist is improper, and in fact, against Illinois public policy.44  
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44 See, e.g. Topps v. Unicorn Ins. Co., 271 Ill.App.3d 111, 648 N.E.2d 214 (1st Dist. 1995); Elliot v. Inter-Ins. Exchange of 

Chicago Motor Club, 169 Ill.App.3d 702, 523 N.E.2d 1086 (1st Dist. 1988); and Clark v. Country Mut. Ins. Co., 131 Ill.App.3d 

66, 476 N.E.2d 4 (1st Dist. 1985).  


