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Insurers Must Exercise Caution in Denying PIP Claims Without 
Sound Medical Evidence to Support Denial or Risk Exposure to 
Claims of Bad Faith
By Dana M. Kanellakes, Associate in the Chicago Office 

Penny McGee-Grant’s policy included 
personal injury protection (PIP) coverage. In 
July 2012, she was injured in an automobile 

accident and was examined shortly thereafter for shoulder pain. She 
was re-examined in October 2012 due to ongoing pain and an MRI 
revealed a rotator cuff tear in the shoulder that required surgery.

 In December 2012, an American Family Mutual Insurance (AmFam) 
claims manager recommended denial of coverage pending an IME 
based on the belief that the injury was not related to the accident. 
Because of a delay in obtaining the IME, in January 2013, AmFam 
requested the opinion of McGee-Grant’s doctor as to whether the 
shoulder injury and surgery were related to the accident. Given 
conflicting versions of injury and examinations, AmFam denied 
payment pending a records review to resolve the conflicting 
information. After the records review, AmFam concluded that the 
cause of McGee-Grant’s injury was normal/usual wear and tear. 
Thus, AmFam closed its file in March 2013. 

McGee-Grant filed a lawsuit and moved for summary judgment 
on the alleged bad faith claim. She argued that the claims 
manager did not have the requisite information and expertise 
to deny a claim where her doctor vouched for the relatedness 

of the treatment and where there was no IME/records review to 
displace that opinion. She also argued that AmFam’s failure to 
communicate the basis for its refusal to pay for several months 
constituted bad faith. AmFam argued that McGee-Grant could 
not support a bad faith claim on the basis of several good faith 
mistakes. McGee-Grant rebutted that argument by highlighting 
that the investigation took 107 days and AmFam could have relied 
on the answers of her doctor to conclude its investigation. 

The court found that AmFam had denied payment solely on its 
belief that the shoulder injury was not related to the automobile 
accident, based on the delayed onset of symptoms, delayed 
treatment and the fact that McGee-Grant continued to work as 
a hairdresser requiring significant movement of the shoulder, 
even though there was no evidence that these statements were 
medically valid or that AmFam knew of these facts before it denied 
coverage. According to the court, the only basis AmFam had for 
denying coverage prior to its receipt of the records report were 
McGee-Grant’s medical records and her doctor’s report, which 
indicated the injury was related to the accident. The court also 
noted the fact that her first examination showed less of an injury 
than the subsequent examination did not, by itself, demonstrate 
that the injury was not related to the accident.

The court held, in McGee-Grant v. American Family Mutual Ins., 2016 WL 126429 (W.D. Wash. Jan. 12, 2016), 
that the insurer violated Washington’s Unfair Claims Settlement Practices Regulation 284–30–370 by failing to 
complete its investigation within 30 days and acted in bad faith by denying a claim without a medical basis; and 
deciding to refuse payment prior to an independent medical examination (IME) or medical records review.

Tressler Comments

An insurer must be mindful of all state laws and regulations regarding claim handling, including specific deadlines for completion 
of coverage investigations. Insurers must also be diligent in conducting a coverage investigation; otherwise, there is a risk of bad 
faith exposure in some states for denying a claim without sufficient evidence or support, here a medical basis, even though a later 
investigation provides support for the denial.

PrivacyRiskReport.com
Become a Subscriber to Tressler LLP’s Blog.

It is virtually impossible to look at the news today without seeing a story 
involving cyber security and data breaches.  For that reason, Tressler 
developed the Privacy Risk Report blog.  >> CLICK HERE TO VISIT OUR BLOG.

www.privacyriskreport.com
http://www.tresslerllp.com/dana-kanellakes/


Use It or Lose It! So Says The Iowa Supreme Court 
Claim Preclusion Barred “Bad Faith” That Insured Failed to Assert in 
Breach of Contract Action
By Todd S. Schenk, Partner in the Chicago Office
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In Villarreal, Ben Villarreal purchased 
commercial property insurance from 
United Fire & Casualty Company (United 
Fire). A dispute arose between Villarreal 

and United Fire after a fire loss, and Villarreal sued for breach 
of contract. Villarreal prevailed on the breach of contact claim 
and, three months later, filed a separate bad faith lawsuit, 
alleging United Fire lacked a reasonable basis to deny the claim. 
In response, United Fire asserted an affirmative defense of claim 
preclusion, arguing the judgment in the breach of contract lawsuit 
barred the bad faith claim in the subsequent lawsuit.  

The Iowa Supreme Court first cited to the body of case law that 
stands for the proposition that “a breach of contract verdict in 
favor of the insured and against his or her insurer precludes a 
subsequent action for first-party bad faith, at least where the 
claim is based on events that predate the filing of the breach of 
contract lawsuit.” Claim preclusion generally applies to any claim 
that arises out of the same transaction or set of events as a claim 
that has already been determined in a prior action and, as the 
court noted, “a first-party bad-claim claim based on denial of 
insurance benefits without a reasonable basis ordinarily arises 
out of the same transaction as a breach of contract claim for 
denial of those same benefits.”

Next, the court explained that claim preclusion is applied liberally, 
as “perfect identity of evidence is not the standard in Iowa for 
whether claim preclusion applies.” Rather, in the insurance 
context, a defendant insurer need show only a “substantial 
overlap” of proof and witnesses between the bad faith claim and 
the breach of contract claim.  

There was no dispute that Villarreal “could have raised” the 
bad faith claim in the breach of contract action because he was 
aware of United Fire’s alleged bad faith conduct when the first 
lawsuit was filed. For instance, Villarreal was only paid a fraction 
of the coverage to which he believed he was entitled. Further, his 
attorney had twice accused United Fire of bad faith.  

Although Villarreal argued that some of the evidence supporting 
its bad faith claim was not uncovered until discovery was 
conducted in the subsequent bad faith case, the court found this 
fact unpersuasive because the new information would have come 
to light in the first lawsuit if both the bad faith and breach of 
contract claims had been asserted and litigated in that action. The 
court placed great weight on “judicial economy and efficiency” in 
deciding the bad faith claim in the second lawsuit was barred in 
light of the judgment in the first lawsuit.

In Villarreal v. United Fire & Cas. Co., 2016 WL 97328, (Iowa Jan 8, 2016), the Iowa Supreme Court held that an insured 
is typically required to bring its bad faith claim in the same lawsuit as the breach of contract claim, and a subsequent 
lawsuit asserting the bad faith claim is subject to claim preclusion.

Tressler Comments

Under Iowa law, like most states, an insured is generally not permitted to split its claims by bringing a breach of contract claim in 
one lawsuit, and a bad faith claim in a subsequent lawsuit. Even though the court may choose to bifurcate discovery or trial of the 
claims, the insured must assert them in a single lawsuit. The question left open in Villarreal is whether an insured can bring a bad 
faith claim based on conduct that post-dates the filing of the breach of contract lawsuit – for example, litigation conduct – in a 
subsequent action. The specific nature and timing of the litigation conduct (assuming litigation conduct is even actionable as bad 
faith) will likely factor heavily in the application of claim preclusion in such a scenario.

Did you know Tressler LLP is on Twitter?
Follow us at @TresslerLLP for the latest newsworthy firm events, publications  
and attorney speaking engagements. 

Visit us at: https://twitter.com/TresslerLLP

www.twitter.com/tresslerllp
http://www.tresslerllp.com/todd-schenk/
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Despite No Duty to Defend, Insurer’s Lack of Due Diligence  
Prevents Summary Judgment in Its Favor on Breach of Implied 
Covenant of Good Faith and Fair Dealing 
By Reginald D. Cloyd III, Associate in the Chicago Office

In Travelers, Federal Recovery Services 
(FRS) tendered the defense of a lawsuit 
against it under a CyberFirst Technology 

Errors and Omissions Liability Form Policy (the CyberFirst Policy). 
Travelers initially denied coverage and filed a declaratory relief 
lawsuit against FRS, seeking a determination that there was no 
duty to defend. During the course of the declaratory relief suit, 
after FRS made another tender, Travelers accepted the defense 
subject to a full and complete reservation of rights, including the 
right to seek a judicial declaration that it had no duty to defend. 

In the declaratory relief, following the federal court’s denial of FRS’ 
motion for summary judgment on the duty to defend, Travelers 
moved for summary judgment on the counterclaims against it for 
breach of contract, breach of the implied covenant of good faith 
and fair dealing, and breach of fiduciary duty.

Based on its earlier finding that there was no coverage and no 
duty to defend under the policy, the federal court first held that 
there could be no breach of contract or breach of fiduciary duty.  

With regard to the bad faith claim, FRS argued that the absence 
of coverage did not preclude its claim because Travelers acted 
improperly during the claims investigation by:  (1) requiring it to 
first receive suit papers in the underlying lawsuit before initiating 
a claim under the policy; and (2) failing to “diligently investigate, 
fairly evaluate, and promptly and reasonably communicate” with 
FRS during the claim investigation. FRS provided expert testimony 
stating Travelers’ conduct did not measure up to the standard 
required for insurance claims investigations and that a claim, not a 
“suit,” triggered Travelers’ duty to diligently investigate the claim.

Despite finding no coverage and no breach of contract under 
Utah law, the federal court held that the narrow issue of 
whether Travelers inappropriately required the filing of suit 
papers in contravention of the policy provisions, which may have 
resulted in a dilatory denial of defense causing severe financial 
consequences to the insured, is a factual issue and should be 
submitted to the jury.

In Travelers Property Casualty Co. of America v. Federal Recovery Services, Inc., 2016 WL 146453 (D. Utah Jan. 12, 
2016), the U.S. District Court for the District of Utah denied an insurer’s motion for summary judgment on the 
insured’s counterclaim for breach of the implied covenant of good faith and fair dealing, despite having found 
no coverage under the insurance policy.

Tressler Comments

This case highlights the atypical result in some jurisdictions of allowing a bad faith case to proceed even after a finding of no 
coverage and no breach of contract. It is a reminder that, even when there is a supportable basis for denying coverage, the 
insurer must conduct a diligent claim investigation, document the file, maintain communication with the insured during the claim 
investigation process and be timely in responding to the claim.

Come Follow Tressler LLP on LinkedIn
By following us, you will receive recent updates and have access to company information. Stay informed 
of current events and newsletters that contain up-to-date articles and commentary on various legal areas 
that we focus on. This information may affect you and your business. Feel free to comment or share our 
articles on your news feed.

Tressler LLP

https://www.linkedin.com/company/tressler-llp
http://www.tresslerllp.com/reggie-cloyd/


www.tresslerllp.com

P. 5

thepropertyline.lawyer
Tressler LLP is pleased to announce the launch 
of the firm’s latest blog, The Property Line. To 
keep up with the changing digital landscape, The 
Property Line will replace the firm’s traditional 
e-newsletter First-Party Property Insurance Law 
Alert. The blog will continue where the newsletter 
left off and will address recent developments in 
first-party property claims and provide a practical 
analysis of how such developments may impact 
an insurer’s claims handling procedures.

Below are samples of our recent blog posts:

 » Minnesota Prejudgment Interest Statute 
Does Not Apply to Appraisal Awards Without 
an Underlying Breach of Contract or Bad 
Faith Claim

 » Arkansas Supreme Court Holds ACV 
Calculations Should Not Include Depreciation 
of Labor

Visit the blog at ThePropertyLine.Lawyer to 
become a subscriber.

About Tressler’s Property Team

Tressler LLP’s Property Team is focused on protecting the 
interests of our insurer-clients and helping them to avoid 
overpaying claims and/or paying fraudulent claims. At the 
same time, we recognize that first-party investigations 
must be handled carefully since the insured’s perception of 
how the claim is being handled is important. Our attorneys 
are adept at maintaining this delicate balance.

We have many years of experience in the investigation of 
first-party property claims. Our in-depth knowledge of bad 
faith and unfair claims practices on a state-by-state basis 
contributes to minimizing extracontractual exposure. Our 
established procedure for investigating first-party property 
claims is designed to generate as much information as 
possible about a claim and an insured within the limits 
of the rights afforded an insurer under the policy. This 
approach gives the insurer the information it needs to 
determine how it will respond to a claim without creating 
extracontractual liability.

Our attorneys have considerable experience with claims 
involving complicated financial analysis, enabling them 
to either determine the extent of a loss or to conclude 
whether there is a financial motive on behalf of an insured 
to submit a fraudulent claim. We know what information 
to request from an insured. We have conducted 
many examinations under oath. In short, we conduct 
investigations thoroughly and urgently, and report the 
results immediately.

NEW BLOG

www.thepropertyline.lawyer
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Feb. 17, 2016 Baldwin Publishes Blog Post on Trademark and  
Trade Dress

 Tressler Chicago partner Shaun McParland Baldwin published, “Trademark and Trade Dress are 
Different Beasts (or are They???),” in National Insurance Law Forum. This post was also picked 
up by LXBN, The Lexblog Network.

Feb. 12, 2016 E&O Weekly Republishes Dean Article
 Tressler Chicago associate Lindsey Dean’s article, “Lawsuits, Filed Four Years Apart, Alleging 

Different Theories, Deemed Interrelated,” was republished by E&O Weekly Prevention for 
AgentsofAmerica.org. The article, first published in Tressler’s Specialty Lines Advisory covers the 
W.C. & A.N. Miller Dev. Co. v. Continental Casualty Company case.

Feb. 2, 2016 Baldwin Publishes Blog Post for National Insurance 
Law Forum

 Tressler Chicago partner Shaun McParland Baldwin published, “Extrinsic Evidence: when can 
it be considered in determining the duty to defend?,” in National Insurance Law Forum.

Jan. 29, 2016 E&O Weekly Prevention Publishes Feldman Article
 Tressler New York associate Danielle Feldman’s article, “No Coverage For Class Actions Related 

to Prior, Unreported Individual Demands,” was republished by E&O Weekly Prevention for 
AgentsofAmerica.org. The article, first published in Tressler’s Specialty Lines Advisory covers the 
Direct General Ins. Co. v. Houston Cas. Co. and National Specialty Ins. Co. case.   

Jan. 15, 2016 Dean Article Republished by E&O Weekly Prevention
 Tressler Chicago associate Lindsey Dean’s article, “Below-Limit Settlement Does Not Exhaust 

Underlying Insurance,” was republished by E&O Weekly Prevention for AgentsofAmerica.org. 
The article, first published in Tressler’s Specialty Lines Advisory covers the Martin Resource Mgt. 
Corp. v. AXIS Ins. Co. case.

FIRM NEWS 
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Apr. 17-20, 2016 Navigating Other Insurance Disputes
 2016 PLRB National Claims Conference | Henry B. Gonzalez Convention Center

 Tressler Orange County partner Linda Bondi Morrison will speak on the topic of, “Navigating 
Other Insurance Disputes,” at the 2016 PLRB National Claims Conference in San Antonio, Texas. 
The session runs twice, first Monday, April 18 at 1:30 p.m. and then Wednesday, April 20 at 
8:30 a.m.

Apr. 17-20, 2016 Personal & Advertising Injury Claims: Advanced
 2016 PLRB National Claims Conference | Henry B. Gonzalez Convention Center

 Tressler Los Angeles partner Paul S. White will speak on the topic of, “Personal & Advertising 
Injury Claims: Advanced,” at the 2016 PLRB National Claims Conference in San Antonio, Texas 
April 17-20, 2015.

Apr. 21, 2016 Cyber Risks: Litigation Concerns and Insurance 
 Annual Association for Defense Trial Attorneys (ADTA) Conference | Monterey, California

 Tressler Chicago partners Ken Sullivan and Todd Rowe will present “Cyber Risks: Litigation 
Concerns and Insurance,” at the 75th Annual Association for Defense Trial Attorneys (ADTA) 
Conference on April 21, 2016 in Monterey, California. 

FIRM EVENTS
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